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Currwoon vs. Tur Searw,

If the defendant, in preparing his bill of eaceptions on the trial of an indiet-
ment for a eriminal offence, state that the venue was proved as alleged,
mstead of stating what the witness testified as to the place where the
offence was committed, he must ahide by the concession.

Where the verdiet is not without evidence to support it and the Court below
refuses to grant a new trial, this Court will not disturb the verdiet,

Appeal from the Clcuit Cowt of Jolhnson county.

The Hon. Felix J. Batson, Clirenit JTudge.
Myr. Cluet Justice Enghsh, delivered the opinion of the Court.
Ruseell B. Chitwood was indicted in the Johnson Cireuit

Couart for an assanlt and battery upon Johu Armstrong : tried

by a jury upon the geneiral issue; verdiet of guilty, and fined

$10. He moved for a new trial on the pronnds that the ver-
diet was eontrary to law and evidence; the Clourt averrnled the
motion, and he exeepted and appealed.

The bill of exceptions taken by the appellant is as follows:

“Be it remembered that on the trial of this cause, the State.
to sustain the 1=sne on her rart, mtrodueed John Armstrong,
the party charged *+ have heen assaulted, ete., who. Loine
sworn, by his testimony establish the time. venne and manner
of the paities as charged; and who testified that Lo, 11 compi-
ny with another person, had gone to a schaal honse, where the
defendants was. in scaveh ot a 1man named Reagan.  That he
had Lis gnn with him when he went into the honse, where the
detendant and others were engaged in singing.  That, when
they stopprd singing, he spoke to defendant and told Lim he
had wnderstood that defendant had threatened to whip his bro-
ther, and that if he should att mpt to de it, he would have some




454 CASES IN TIE SUPREME COURK:

=]

Chitwood vs. The State. January

older person to whip first he, the witness, at the time holding hi-
gun in lhis hand. Defendant replied by telling him to leave
the house, and then rosc to his feet.  Witness refused to leave
nntil he got readv, when the defendant cavght the gun in one
hand with the other pushed witness back, and they buth fell to-
vether ever a bench, and weve scparated by the porsons pre-
sent.  That witness made no atfempt to mtlict any mjury on
the person of said defendant before the detendant canght the
om,  Witness did not recollect whether he pomted or drew
ﬂlt cun upol defendant or not.  That if he presented the gun
])Ptmv defendant canghit it, it was uuinti'ntionally done.

“The State then ealled two other witnesscs, who testificd
that they were present at said diffienlty. That defendant,
themselves and others were present at said school house en-

vaged in singing when said Armstrong ecame  there. That
Armatrung came into the house, and set lus gun down by the
door, and walked back and forth across the floor until the sing-
ing ceased, when e stepped to his gun, picked it up, walled
up in front of the defendaut and agcosted him as stated by said
Armstrong.  That defendant then told Armstrong to leave the
honse, and rose to his feet. Whereupon Armstrong threw his
gun over in the position of a present; when defendant scized
the gim in one hand, and with the other pushed Armstrony
back, when they both fell over a bench, and were parted by
the by-standers.  That defendant made no attempt to strike or
use violenee upon Armstrong, until after he had drawn his gin
as above stated.  This was all the testimony i the canse,”
cte.

The refusal of the Conrt helow to grant a new trial is the
only matter assigned for error.

The connsel for appellant insists that the venue was not
proven.  But the hill of exeeptions expressly states that the
State established the venue, ete., as charged, by the witness
Armstrong.  The connsel, however, submits that the bill of ex-
eoptioms states a legal conelusion instead of the facts sworn to
by the witness.  If ‘there he any foree 1n this objection, it comes
badlv from the appellant. Tt is the nsnal practice for the party
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who yeserves o pomt, to prepare andd teneder the bill of exeeptions
for the signatnre of the ]hflgf}, who siens 1t, if 1t containg a eor-
reet statement of the facts, cte. It appears from the faece of
the bill of cxceptions in this case, that it was prepared and ten-
deed to the Judge by the Appellant. It he thought proper to
make it state that the venne was proven as chavged. instead of
stating whal the witness testified as to the place where the
whieh he must alnde hy,

It is, moreover, insisted by the eonnzel for appellant, that the
verdiet was not warranted Iy the evidenee as to the assanlt
and battery, etc.

If the jury believed the wituess Armstrong, their verdict was
not without evidenee to sustain it.  Thev might have found.
upou the testimony of the other two witnesses, that appellant
acted i self defemee. Tt was clearly a ease turning upou the
weight of the evidence, and 1t was their peenliar provinee to
judge of this.  They having tonnd the detendant goilty, npon
all the testimony before them, and the presiding Judge, whe
likewise heard the evideunee, having refused to grant a new
trial, we shall not distnib the verdict.

The judgment is affirmed.




