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HEU,\JO‘TP. AN GUARDIAN VS, .ANDERSON:

Wheie a wiit of certiorari has been 1ssuved from the Cirewit Court to the
clerk of the Prohate Court: and the transcript, therein ordered to be
certified to the Cireuit Court, is filed therein, and the Court proceeds in
the cause as 1f the writ had been regularly returned, though the tran-

script shows no return, this Court will presume, in favor of the regularity
of the proceedings in the Court below. thaut the return has been omitted
through neglect of the clerk in making out the transcript.

In a proceeding by writ of certiorar: the Court cannot look beyond the
record certified.

The presumption 15 m fuvor of the regularity of the proceedings of Probate
Courts—they heing placed upon the footing of Superior Couts, (Borden

et al. vs. State use, ete., 6 Eng. 557): and nothing appearmg in the
record to the contrary, an order of sale and conveyance of a slave be-
longing to mino1s, will be presumed to have been authorized upon a
sufficient showing. and for the benefit of the minors

Appeol fram the Cliarewnt Court of Monroe county.
The Hon, Georee W, Beazley, Clirenit Jﬁdge.

Watkins & Gallagher, and
Cuminins & Garland for the appellant.

The Cirenit Conrt has jurisdietion by writ of eevtinrari, (C'ar-
mnall vs. Crawford eo. 6 Eng. 6167 Eng. 84;) thongh an appeal
lay from the ndgment of the Probate C'owrt—the petitioners
having suffered substantial injnstice, and having lost their ren-
edy by appeal without any laches of their own, they heing mi-
novrs. (15 Avk. 49:1 Salk, 147 2 Borr, 1040: 8 T. R, 544 14
1. 350

The Probate Court had no jurisdiction.  Moss vs Sandefur
ex.. 15 Ark. 3561.

The attempt to proenre a confirmation of the sale by the
Probate Clourt, was a fraud on its face:; and the Clonrt consent-
g thereto acted beyond its jurisdiction.
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The act of the gnardian did not affect the wards. 2 Verm.

]

o

268.

M. Justice Scott deliveied the opinion of the Court.

Upon a sworn petition of the appellant to the Judge in vaca-
aion, a writ of certiorarl was ordered in this case, which seems
to have been regularly issued by the clerl: of the Cireuit Court
to the elerk of the Probate Court of Monroe county.

From an endorsement upou the writ, it appears that the
sheriff of Monroc county, on the 28th of Maich, read it to one
Edward A. Vance, in his pressence and hearing. oThere 1s noth-
ing in this inconsistent with the 1dea that the writ, nevertheless,
may have gone into the hands ot the clerk of the Probate Count,
to whomi it was sent, to be returned into the Cirenit Court by
him, together with the transcript of the record and proceedings
therein ordered to be ceitified into that Circuit Court., The
conneetion with the writ sent to him. A transeript of the pro-
elerk’s return does not, however, appear on the transeript in
ceedings of the Probate Conrt, however, that seems to have
been contemplated by the writ, does appear to have been atter-
wards certitied by the clevk of the Probate Court as eorreet, an
that transeript, by an endorsement thereon by the elerk of the
Cirenit Court, seems to have been filed in the latter Court, buf
by whom it docs not appear.

The (hrenit Court, however, appears to have proceeded atf-
terwards, as 1f the writ ot eertiorari, ordered by the Judge in
vacation, hal pone ont, and had been regularly retnrned by
the elerk to whow it was directed, and the proceedings ot the
Prohate Clontt had thereby been rentoved into the Cirenit Conrt.
As there is nothing npon the face of the record to contradict
this, we shall presume, in favor of the regularity of the pro-
cecdimgs of the Crrenit Clourt, that the certified transeript of the
procecdings in the Probate Court was i response to the writ
of certiorari: and that the formal return of the clerk to that et
feet, which should have been endorsed upon the writ, has heen
omitted by negleet of the clerk of the Cirenit Court, in the
transeript sent up to this Court..
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The order of the Probate Ciourt, whiell is sought to be (nash-
ed by this procceding, iz in the following words, as it appears
in the 1ranseript of the proceedings of the Probate Court eerti-
fied into the Cirenit C'ourt, in response, as we have ahove pre-
sumed, to the writ of ecrtorarl sent down, to wit:

"And on this day comes Richmond F. Green, ag enardion of
the heirs of A (. Evaus, deceased, ]ry s ﬂftnrne:y, and pre-
sented lns statement and petitum showme that, heretofare, to
wit: on the Oth day of I'eh. A. D 18490, Harrict L. Evaus. late
Freen, did scll and convey to James Anderson, a ecrfain negro
man named Joc, for the snm ot eight hundred dollais, of which
he lLas paid the sumw of fonr hundred aud twenty dollars, leav
ing a balance due of three lmndred awl eighty dollavs: that said
Harriet L. Evans, late Green, has sinee departed this lite, and
nn refnece ta pav over the pforesaud

that the said James Ande

sum of $380, nnless, by an order of this Clonrt, the title to said
nesro is eontivmed by the guardian of said heirs of A, G,
Evans.  Said petitioner, therefore, prays the Court to anthorize
him as gnardian as afmesaid, to confinin the afoiesaid sale and
convevanee as above specified. Tt 18, thevefore, considered
and ordered by the Conrt that the said IT. F. Green. as guardi-
an aforesaid, be, and he is herehy authorized and empowered
as gnardian aforesmid, to sell and convov, and Toss decd ta the
said James Anderson for the zaid negro man Joe.”

In addition to the order thus copied, the clerk certified that
“there was a petition in writing filed at the time of said appli-
cation—that the same has been lnst, as it cannot now be found
in wv office after dilicent seavch thercfor made,”—and that
these proeeedings so trauseribed. and the petition thus secount-
ed for, constitute the entire proceedings in the premises in the
Probate Court.

The Chrenit Clonrt, after several continuances of the canse,
finally heard it, and atfirming the jrocecdings of the Prabate
Court, the petitioner below appealed to this Court,

There aie several matters set ont in the petition for the writ
of certiorari, which althomglt they might attraer the ear of the
Chancellor, in an applieation to him for relief npon the ground
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that the infants in question have heen defrauded, ean ent no
figure in the case before us, on proceeding by certiorar:, and,
therefore, need not be stated. The ecase presented to the Cir-
cuit Court, and which has been bronght here hy appeal, pre-
sents no point of diffieculty. The vecord of the Probate Cowmt,
beyond which the Circuit Court eould not look iu this procced-
ing, shows a ease, within its jurisdiction, nnder the provision of
the 16th section of the statute of “*Guavdians and Wards,” (Dig-
ch. 80, p. 566), and furnishes satisfactory gronnds upon which
to presume that 1t was lawtully exereised.  As to presnmption
in favor of regularity of these proceedings—DProbate Conrts
are placed npon the footing of Superior Courts by the case of
Borden et al. va, The State, nse, ete, (6 Eng. R., p. 551-'2.)
And when tested by that standard, the ovder in questiongs not to
be impeached. The order stands alone, preceded by the petition
in writing, and 1s assailed hy nothing bronght upon the records
of the Probate Conrt by Mll of exeeptions or otherwise. Un-
der such circumstances, as the Conrt had jurizdietion, 1t 18 to he
presmmed that the sale anthorized was npon a sufficient show-
ing, and was for the henefit of the minos; and that their vights
i the premises were not sacrificted, but guatrded and piotected
—1it being the peculiar provinee of that Conrt to take care of
minors and their property, and hold gnardians to striet acconnt-
ability.

The judgment wust, necessarily. thevefore, be atfirmed, with-
out any regard to the true merits of the case, of which, in this
proceeding, and upon the vecord, we can, of course, have no

knowledge.

Absent, the Hon. Thomas B, Hanly.




