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Tt is purely a matter of practice, whether depositions can be taken, in a case
at law, hefore the issues are made up: and in the absence of any rule
upon the subject, depositions are not rendered irregular by being taken
hefore issue is joined in the cause to which they apply.

Where the certifieate of the clerk, attesting the official character of the
justice of the peace before whom depositions were taken. has 1o locus
sigilli, and the Court helow; permits them to be read, against general ob-
jections, this Court will presume, in favor of the julgment of the Couit,
that the defect was occasioned by the omission of the clerk in making
the transeript.

A general objection to a deposition reaches the relevaney, competency or le-
gal effect of the testimony only, and will not be considered a< extending
to any matter of form, or question of regularity, or authority in 1espect
of the taking of such deposition.

Where a party, by his counsel, concedes that an instruction given by the
(‘ourt below in his favor, is erroneous, this Court will not look into 1t fo

determine whether the concession be properly or improperly made.
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Wlere no (uestion 15 made in respect to the joinder of several plaintiffs in
the netion. this Court will consider any objection for such cause, if it
exists, as having been waived. and if 1o notice be taken, in the brief, of
an instruction ohjected to n the Court helow, the ohjection will be
considered as having been abandoned:

The defendunt, in an action of detmue for a slave, having proved five years
jossession, the Court instrueted the jury that if they should find certain
facts showing a 1ight of propeity in the plaintiff, “they shonld find for
the pluantitt. unless thoy shoull aleo find that the defendant had, be-
fore the commencement of this sait, held five yvears peaceable possession
of sawd slave:' Ileld. that tliere was no ohjection to the instruction
that could militate aguinst the defendant in view of the proof.

Wheie an instruetion is erroneous and calenlated to mislead the jury; and
the verdiet would have been different had the instruction not been given,
« new tiial will be awaided. .

When parties bring themselves within the territorial jurisdiction of our
Courts, and one of them applies for 1ediess, they must be held as sabmit
tmu to all the laws that hiave been passed for redress of such arievances
as complained of : and so, in such case, the statute of five vears possession
(Dig. ch. 154, see. 4.) will be lield to vest a gond title fa the property.
thongh the possession may have been witlhont the teiritorial limits of
o State.

Appeal from the Cireuit Court of Crawford conndy

The Hom, Ferax J. Barsox. Civenit J ndae.

S, H. Hanpstead for the appellimt . The deprartiens emeht, to
liave Dreen exelunded hreanse taken hefnre q3sne juincd. Digest
431 '

The depositions from Alahama wore not anthenticated he the
certificate and seal of the elerk of a Court of record, and shonld
have hren exeluded. Dig, 434 -

The mstmetions given to the jury were amproper. Three
vears s the lintation in an action of detinme. and this mav he
velied o ymder the general issne. Sand. PL & Ev, 434 3 T
J. Marvsh, 305, !

The plaintiffs not showing a jeint right could not recover. 5
Ene 2224 Russ 225 10 Paiee 459,

The contmnity of possession was not hroken by frespass or
theft. 2 Caines” Rep. 155,

Walker & Green for the appellecs.  The objection to the
depositions was general. . No intrinsie objections ave apparent
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npon their face. A moneral objection reaches the relevaney
competeney or legal ettect of the testimony only.  Garvin vs,
Luttrell, 10 Hump. 16 Hoves vs. Nance, 1 Swan 47.

We admit that the sccond instrucetion 13 erroneouns: hat it
could not have prejudiced the dofendant’s case, and therefor.
not a grontud for reversal.  Bavless vs, Davis, 1 Pick. 206 Lane
ve, Clombie, 12 1d. 177. .

The proof shows that the defendant vesided and held posses-
sion of the negro m the Cherokee Nation ever since he bonalit
him. Can a title to property be acquired, hy possession under
the statute of this State, by one who has never been within it
territorial limits 7 It is a maxim of infernational jurisprodence
that no State or nation can, by its laws, Jiveetlv affect or hind
property ont of its own territory, or hind persous not resident
therein =~ Story’s Conf. of Laws, see. 200 A convevanee  or
transmntion of property hy mere operation of law, operates
only wpon the property within the territory of the Legislature.
(Id. 411.) Ta acquire title to property by preseription, the pos-
se=sor awil the property must continne within the jurisdietion of
the Legislature during the whole of the presoribed  period.
{See. 582,y Title by five years possess
by a person vesiding in the Indian Nat
cannof assert his elaim in rfime

ion eannot be acquired
ion, hecause the owner

My, Justice Hanly delivered the opimon of the Clonrt.

This 15 an action of derinne, commeneed in the  Crawford
Cirenit Court, on the 5th Telnruary, 1855, for a sfave, at the <t
of Allas J. Morton and Harriet his wife, and Ehizabeth Alice
Stith, an infant, by W, Walker her nest friend. against tﬂn-
appellant.  Plea, won dedinct. and issue. Trial by a jury, and
a verdict and judgment for appellecs. Motion for a new frial,
asstning for gronnds: Ist, That the Conrt permitred illewal
cvidenee to oo to the uey. 24 That the Court misdireeted the
jury. S That the verdiet was contrary to the mistrietions of
the Court, and execssive,

The motion for a now frial was overraled, and appellant ox-
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cepted. setting ont the testimony and the mstrnetions givin to
the jury.

The iollowing is the testimony

John Shields, of Dallas connty, Alabama, by deed of the 16(h
October, 1846, in considaration of the natural love and aftoe
tion he hote to his son-in-law, Givard J. Smith, and s dangh-
ter Hnviet, wife of Givard J.. conveved the slave <ied  for
amony cthers, to the satd Girard J —Imt 1o trost a2 follows:

“1. The said party of the sceand part (Garard J. Smith) is to
hold passession of saud slaves, and be entitled to the wmanaec-
ment and control of them, and to veeeive their labor and the
protifs srising from theiv lalor for the sapport and imaintenan-»
of the -aid party of the sccond part, and Harrict his wife, dore
ing their joint lives, and during the life of the paty of the see-
ond part, should he survive his said wife: and in ease <he shonld
survive lim, then for her snpport and mamtenanec, and that of
Lier ehildren by the present, ar auy subsequent hnshand dorine
hev Tife ‘

2. That the said party of the sceond part (Girard J. Smith) is
to hiold the legal title to said negrocs, in trust for the wse und
benefit of Ellabeth Aliee and Felix, the childwen of the said
patty of the second part, and Harviet his wife. and any other
children which the said Harriet may have, either hy the present
or any subsequent marriage, to b quallv divaded between then,
shave and sharve alike, at the death of the said party of* the
seeond part, should be snevive his wite, or at the death of Har
rict, shonld she survive hicr himshand.

Girard JJ. Smith left Dallas econntv Alabhama, in 1848 ar 1849,
awd came to this state, bl'inging with him the slave in eontro-
versy, towcther with several others of the slaves mentiomed in
the deed of trust, and died in the eity ot Neaw Orleans, in the
latter part of 1849, or 1 the early part ot 18A0) Jeaving Har-
rict, his wite, mn the deed of trust named, and theee ehildven.
viz: Elizabeth, Alice, Fdlix and Hermion, him smiviving. “In
July, 1851, Herrict, the widow. intermaried with the appellee,
Morton, and in 1852 Felix and Hermion, the two voungest chil-
dren of Girard Smith and Harriet. died before thev attained
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their majority, and withont issne, leaving the appellee, Eliza-
beth Alice Sinith, the ouly surviving issue of Girard Swinith and
Harriet, them surviving.  The slaves mentioned i the deed of
truet belonged to Jolm Shields, the donor, at the time of the
execntion thereof, and Girard J. Smith held them in his posses-
sion, under the dead of trast, Jdown to the tine- of his leaving
Alabama.

The ahove facts were established hy the deed of trust itself,
and the depositions of Jolhin Shields, the donor named in the
deed ot trust, and Willimn B. and Edward T. Shields his sons

Edward T. Shields, in addition to the faefs above stated, de-
posed that after Smith’s death, say in the summer of 1852, he,
as the agent of his sister Harriet, one of the appellees, went to
Fort Smith, in this State, in quest of the slave Tom, in eontio-
versy in this sult, who is the same bov Tow in the deed of trust
deseribed as being numed Tony, and aged fifteen years; and on
his arrival at that place, uscertained that he was in the posses-
ston of the appellant, Bluckbnrn, who resided i the Cherokee
Nation of Indians.  That both appellant and the siave peing
bayond the reach of civil proeess, he was induced by the attor-
nevs whom he consulted, to hire a man to briug the slave to
him, and bv that means he obtained possession of the slave,
whom he knew to the the identical same boy Tom mentionec
1 the deed ot trost, and started on his retiun home with him,
when he was arvested at appellant’s instanee, and taken to Van
Buren and whilst on his way, with the slave, from Van Duren
to Fort Swith, to answer the charge made by appellant, appel-
laut, accompanied by seviral others, too's the slave out of hiz
ssiom. Ilis nnderstandine was, that the slive was taleen

J10s:
from liim by virtue of a writ of vepleving or some other proeess
At all events appellant diveeted the seizorve and captuve of the
clave.  The slave was worth then $1,000  Morton, one of the
appellees, is the Tmshand of his sister Hareiet, the widow of
Girard T. Smith, and appellee. Elizab th Alice, is the only =nr-
viving child of the said Harriet.  He fovther stated that appel-
Iant told Liim he honeht the slave in contiover-y from Giravd .
Smith.
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Appellees also proved that the hirve ot the slave in fuestion
was worth from $100 to $125 per annnm.  This was all the
proot adduced on the part of the appellees.

Appellant then proved that Girard J. Smith, by bill of salc,
bearing date 26th October, 1849, sold the same slave to hini.
That at the time of the excention of the bill of sale. the slave
was aged about 15 veurs, and that he was, at the time of the :
trial worth $800.  That the appellant has resided in the Chero-
kee Nation of Indiaus ever since he pnrchased the boy of Smith,
and has during all that time, had the slave in his possession in
the Nation. That Edward T. Shields obtained possession of
the slave, in the manner by him stated wbove—that he was ar-
rested upon a charge of larceny, for the act, und whilst wnder
the arvest, the bov was replevied out of his possession at the
snit of appellant; and that, at the time the slave was sn rople-
vied, Shields refused to say, in answer to an interrogatory pro-
pounded, that he recognized or knew  the negra, bnt said he
thought he knew him.

The appellant objected to the reading of the depositions of
the witnesses on the part of the appellees, all the proof on their
part being presented in the forin of depositions, some of them
having been taken in Dallas connty, Alabmma, whilst athers
were taken in Missouri.  The objections to the depositions werr
general und were overrnled by the Conrt, and he excepted.

Certain instrmetions were given to the jury, af the instance of
the appellees, which were also objected to, at the time, and ex-
ceptions taken by the appellant, when they were given. The
instruetions, as given hy the Court, were as follows

“1. That it the juiy believe from the evidence, that the ne-
g1o man wentioned 1 the declaration, is one of the neproes
mentioned iu the deed of frnst exeeuted hy JTolm Shields to

Girard J. Smith, and that he was in defendant’s possession at

any time betore the commencement of this snit, and that he
clanned him wnder purchase from said Smith, and that, before
the commenerment of this suit, Givard J. Smith in that deed of
trnst nated, has dieds ond his widow, Harrict, one of the plain-
ttfs e o ied with plaintiff, AMlorton. and that at the time of
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the commencement of this suit, the plaintiff, Elizabeth Aliec.
was the only surviving child of the said Harriet, they should
find for the plaintiffs, unless they should also find that said de-
fendant had, before the emnmencement of this suit, held five
years peaceable possession of the said slave.

9d. That in order for the defendant's posscssion to give him
a title to the negro, 1t must appear hat the possession was con-
tinnous: and that if the jury find from the evidence that the
said negro was in the possession of the plaintiffs, or their agent
within five vears next before the commencement of this smt,
they will disregard the evidenee offered to prove title by puosscs-
sion,

3. That the varianee between the names of the plaintiffs ap-
parent in the deelaration, and depositions, 1s of mno  consc-
quenee so that it appears that they are the same persons ”

Blackhurn, the defendant bielow, appealed, and assigns for
ETTOT )

That the Court below admitted improper ovidenee against
the objcetion of the appellant.

9. That the Court bhelow overraled the motion of the appel
lant for 4 new trial,

3. General assignment

We will dispose of the errors assigned in the order in whieh
thev severally ocenr.

1. Did the Court below admit improper evidence against the
objeetions of the appellants?

The record in this ease shows that, hefore the veturn terin of
the oriemal writ, application was made to the clerk of the Conrl
belew for leave to tale depositions in behalf of the appellees,
and that a rule was eutered aceordimgely, and after notiee given,
the depositions, which were the only cvidenee offered, on the
part of the appellees, in the Conrt below, were taken under a
regular commission, ete. It is insisted hy connsel on the part
of the appellant, that these depositions were not admissible.
beeaner taken before any issue was made up iu the cause.

Ther~ seems to he no provision of our statute requiring issues
to be made up in law eauses before a rule is entered to take

f

s ——T————
h S ey |
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depoaitions Ttas thevcfore o matter purely of practice. and we
are not advised that theve has been any uniform rale of praetiee
established on the subject. In the absence of sueh a rule, we
arc constrained to hold, as we do in this ease, that depositions
are not yendered irregular by heing taken before issue is joined
in the canse to whieh they apply. Tf takn before 1esne is
formed, thev are, as a matter of course, taken at the peril of the
party who takes them : for if they should be fonnd inapplicabl
to the issues when made up, as a consequener, they would not
afford evidence for the party in consequence of the application
and operation of the principle, that the allegata and probata must
agree.  With this gualification depositions taken under the eir
camstanees are admissible, if regnlar in other respeets, as mnch
so as if taken after issue formed.

[t does not appear tram the reeord hofore us, that the certifi-
cate of the elerk of the Probate Conrt of Dallas county, Ala-
bamna, which attests the official character of the justice of the
prace hefore whom the depositions in that State were taken. is
anthenticated under the scal of that Court. as contemplated by
the statnte in such eases,

It apprars, however, thar the ecrtifieate of the Clerk to the
depositions. conelndes thus: *In witness whereof T hiave here-
mto set iy hand as snch elerk, and affixed the seal of said Pro-
hate Canrt of Dallas eounty, the same heing a Court of record.
at office in the town of (ahawba, cte.”

Tt is insisted, on the part of the appellant, that these deposi-
tions should have been exelnded as evidenee for the appellees,
on account of this omission  This Canrt will presnme in favor
of the regularity, and m support of the judomeat of the Conrt
below, and this presnmption is so violent in favor of the pro-
coeedings of the mferior Conrt, that when a defeet is observed to
xizt in the record. which would affeet the jndement of sueh
Court, that the defect was oceasioned rather by the omission of
the clerk—a ministerial officer—than by the solemn act of the
inferior Clourt.  See Broom's Leg. Max 729 PRriges ve. (Nark,
7 Heow. (Mi.) T{(‘]L 157, Rﬂ]bh]crm SCH Frnnm\'. aamn~ 4AR Smith
v Berev 1S & Mar, 321 Pender vs. Felts, 2 sume 595,
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Applying the prineiple thns stated, we are foreced to iutend in
this case, that the certificate of the Alabama clerk was anthen-
ticated by his seal, in the absence of affirmative proof to the
contrary, and that the omission, in the tianseript before us, was
occasioned by the elerk of the Conrt below in failing to annex
a locus sigille to the transeript, where the seal to the onginal
doeminent was aftixed

But it was really quite unnceessary for ns to have considered
or determined these objections to the depositions before ns, for
the veason, that the objection to the depositions was simply
general, the counsel for the appellant in the Conit hilow failing
to make his obhjection specific or special.  The rule in sueh ease
being that a general objeetion to a deposition reaches the vele-
vuney, competcuey or legal effeet of the testimony, only.  See
Garvin vs, Lattrell, 10 Hunp. 16: m which ease MeKinney .,
in delivering the opinion of the Conrt, said: “We hold that a
gcneral ohjection to the reading of the deposition, as in  the
preseit case, Will be constrned in this Conrt as referving werely
to the competeney, or relevaney, or legul effect of the testimony
containcd therein; and will not be considered as embracing or
extending to any mwatter of form, or question of regnlarity, or
authority w respect to the tuking ot such deposition. It it be
lianble to objection npon either of the latter grounds, the specific
exeeption must be pointed out with reasonable precizsion awl
cettainty: and if overrnled in the inferior Conrt, minst be st
forth m the bill of exeeptions, and 0o exeeption, not thus ta' en
and set forth in the record, can be raised or assigned as eveor
in this Conrt To hold otherwise would, not nnfrequently, en-
able a party to obtain a reversal perhaps on some gronnd merely
formal or technieal, not made in the inferior Conrt, and which.
it it had leen taken there, might have been easily obviated.”
Sce also, Duval vs. Ellis, 13 Mo, R. 203. Hughes vs. Nanee, 1
Swin R. 57, Seatou vs. Bioek, 15 Ark, R, 345, 348,

We liave no hesitation, therefore, in holding that the Conrt
below did not err in admittime the depositions raken in this
canse, to be read at the trial thereof
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2. Did the Court below err in overruling the motion of the
appellaut for a new trial? ven ! e

The counsel for the appellant seems to have abandoned thc
third ground assigned in his motion for a new trial, relying in
this Court upon the one we have just considered, embraced in
his tirst assignment, and the remaining one viz: “‘that the Court
misdirected the jury.”  We will, therefore, in determining the
question lastly propounded, proeeed to consider it in reference
to each of the three instructions given by the Court below at the
instanea of the appellees and against the objection of the'ap-
pellant. : R A

As to the first instruetion. There being no ipfeStion made,
vither in the Clonrt below, or in this Court, in respect:tor-the
joinder of the plaintiffs in this action, we will consider the ob-
jeetion npon that score, if any exists, as- having' heen wiived: by
the counsel. Coneeding then that the appellees, under - the
proof, had sueh a joint interest in the subject of the suit #s'en-
titled them to join in an action for'its recovery, we will at onac
proeeed to determine the ppopriety of this instruetion.

The peaceable possession of slaves, aequired after' the 19th
Dice’'r, 18446, for the space of five yvears, shall he sufficient to
give the possessor the right of property thereto, as against all
persoms whatsoever, and which may be relied on as ai complete
bar to any suit in law or equity. See Dig. ch. 153, sec. 3; p.
043, :

With the conecssion above assumed, we ean discover no obh-
jeetion to this instruetion, whieh could militate against the appel-
lant, in view of the proof shown upen the record: We there-
fore hald, as for as the appellant is coneerned, that the Court
brlow did not err in this instruection. '

As to the second instrnetion— T

Tt is conceded on the part of the counsel for the appellees,
that this instrnetion is evroneons,  We shall not look into it to
determine whether the concession was properly or impropeily
made.

A< to the third Instruetion—

The ohjection to this instrmetion, if objectionable at all, seems
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to have been aboudoned in - this Clourt by the counsel for the ap-
pellant.  No notice is taken of it in Lis brief. [t was thevetore,
on this account, that we omitted, in the statement of the ca-e,
to designate the supposed variance between the mames of the
appellees, as apparent in the declaration and depositions.  We
will therefore puass this, und proceed to eonsider the other ground
for a new trial, set forth in the motion.

3. Was the finding of the jury contrary to the mstrnetions ot
the Court ?

We are of opinion that the jury were warranted in finding
for the appellees under the second instruction, which theirweoun-
sel has conceded to be erroneous. This instruction being -
roneous, and ealculated to mislead the jury, we are irresistibly
foreed to the conclusion, that if this instruetion had not heen
given them, their verdiet would have been different—eertainly
for the appellant.

This disposes of the assignments and the questions growing
out of them, exeept in relation to one point made by the connsi
for the appellees in their brief. Tt is insisted that the statnte of
five years possession cannot be sueeessfully invoked by the ap-
pellant under the facts shown by the veeord; for the reason,
that the appellant has resided with the property in controversy.
beyond the territorial hmits of thns State, in the Cherokee Na-
tion of Indians, ever since he bonght the slaves in question trom
Smith, in October, 1849, when his pogsession commenced, aver-
ring that our statute—the one wnking five vears peaceable pos-
gession of slaves, give to the possessor the right of property
against all persons—did not commenee to operate pon the sub-
jeet matter, or the parties to this suit, nntil they weve brought,
or voluntarily eame, within the territorial limits of this State,
and, consequently, within the influenee ot the laws thercot  In
support of this position, we have been referred, hy the connsel,
to the work of Jnlge Story ou the Confliet of Laws.  We have
noted the citations made, and conceive the connsel has misap-
prehended the force and meaning of the passages referrad fo.
T£f the learmed anthor is not misunderstood by ns, we can sav on
the subject with Parker Ch. T : =Thar the laws of anv State
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cannot, by any inherent anthority, be entitled to respect extra-
territorially, or beyond the jurisdietion of the State which en-
acts them, is the necessary resnlt of the independence of dis-
tinet sovereignties.” (See Blanchard vs. Russell, 13 Mass. R. 4.)
In applying the principles we have laid down in reference to
the possession of the slave by the appellant, under the eircum-
stances indicated by the record, we have not ealled to our aid
any foreign or extra-territorial laws or statutes; but on the con-
trary, the prineiple has bren proclaimed, and the doetrine main-
tained : “that the recovery must be songht and the remedy pur-
sued within the time preseribed by our own law—the lex fori—
without regard to the place where the canse or its merits origi-
nated.” (See Story’s Conf. Laws, 487.)

And further, as held in MeElmoyle vs. Cohen, (13 Peter's R.
312.) that, “preseription is a thing of policy growing out of the
expericnce of its necessity: and the time, after which suits or
actions shall be barred, has been, from a remote antiquity, fixed
by every mation, in virtue of that sovereignty by which 1t exer-
cises its legislation for persons and property within its jurisdie-
tion.”

Applying these prineiples and authorities to the case hefore
ns, and the result is inevitable, that the parties having bronght
themselves within the territorial jurisdietion of owr Courts, to
which one of them has applied for redress, they must be held
as suhmitting to all the laws, which have been passed for the

redress of such grievanees as are complained of; as much o,
and to the smne extent as if they were citizens of this State,
and had resided here continnonsly and wnintcrruptedly sinee
the canse of action in this behalf acerned.  (See 22d Ala. R.
559.)  And we are rather eonfirmed than shaken in the eonelu-
sion just expressed, by the eases of Bulker vs. Roache, (11 Pick.
R 76,) and Leroy ve Crowningshield, (2 Masons R. 151.)

In conclnsion therefare, we are forced to hold that there is
error in the jndegment of the Crawford Cireuit Court in respeet
to the matters hereinbefore pointed out.

On account of these errors, the judgment is reversed, and the
cause remanded, to be procceded in. ete.




