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Payne vs. Davroey.

The proceeding for the confirmation of a tax title must Le governed by the

+ ordinary rules of chancery practice. except where otherwise preseribed by
the statute: and all testimony, resting in parol, must be presented in the
form of wntten depositions unless dispensed with, and oral testimony
at the hearing be authorized by the direction of the Court.

The mterest of two tenants in common, 1 a traet of land, mav he assessed
separately, and upon default by one to pay the taxes assessed upon his
undivided half, it may be sold without a sale of the entire interest of
Loth tenants in common—the co-tenant having paid lLis share of the tax
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The law concerning tax sales must be strietlv complied wirh.

The tax deed is only prima facic evidence and may he over-
thrown. 15 Avk., 337.

Pile & C nmmins tor the qp]’ml]n-p T)n\'mﬁ had non 1‘itv=1[t to ap-
pear or be heard in this case as to the wndiv Ide Lalf in the
lands; 1 Avk. Rep. 472; 3 Gilman 158

It is plain that all the powers conferred upon the Chenii
Courts by chapter 160 Rev. Stat., arve in their nature chancers
powers. They belong to the chaneery side of the ecourt. and
the party has no right to prodnee oral proof at the hearine.
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Amnau has the right to puy the taxes on his own property. and
the officer is honnd 0 veceive 1t, when tendered.  The eollcetor
then eould not sell the entire interest in a tract of land owned
by joint tenants, after one had paid his part: and it follows that
lie may sell the nndivided half of one whe fails to pay.

AMr. Justice Seott delivered the opinion of the Conrt,

This was a proceeding on the ehaneery side of the Divew Clir-
enit Conrt, tor the continnation to the eomplamant below, of
fithe to o nombvr of tracts of land speerfied m his petition, pur-
chased hy liini at a sale hy the Auditor in pursnance of the sto-
tute: the wndivided half of the Tauds thus sold and purchas-
ed having heen provionsly forfeitcd to the State for the non-
pavinent of tuxes asscssed npon them: and not having heen ve-
decmed within the time preseribed hy Jaw,

With the petition swwere tiled the several Anditor’se deeds, ani
the pnbhication preserbed by the statute, nmder whieh the pra:
ccedmy was mstituted. duly proven,

The contivmation of title was not conght as to the entive (-
tate in all the lauds, but as to an undivided lLialf of all the
Lands, that ouly having been sold, purchased and conveved, as
appears by the petition, and the Anditor’s deeds exhibited there-
with,

Payue, the appellant, intervened and eontested the confirma-
tion, serting up, by answer and by pleas, scveral irregnlivifics
in the procecdings of the eolleetor of faxes.

The answer, and the admissions at the leaving showed that
at the time of the forfeirnre, and for some vears previons there-
to, Payne owned an nndivaded halt of the lands in gquestion,
and that the other undivided half belonged to the Bank of Ken-
tucky or some other now-resident. That, for several vears,
Payne not only paul the tases on his own half, but on the
Bank’s half also. At length he ceased to pay for the Bank's
half, and paving onlv for his own, and no one eclse paying for
the former, the forfeiture acerued.

Upon the eronnd that he had thus paid out money for the
Bank. Payne elnimed a lien, for the sum paid out, on the undi-
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vided lLalf owned by that corporation, and uwpen that gronnd
predicated his right to intcrvene and contest the coufirmation.
No question helow sems to have heen 1aised aa to the right ot
Payne to intervene. -

At the hearme, Payue, to sustoan the several mwregnlaritics 1m
the proceedings of the collector of taxes, which he had alleged iu
his answer and pleas, ofered to read in cvidener a writing or
paper, praporting in its eaption, to be a “list of lands to he of-
fered for sale on the fivst Mondav of September, 1548 for taxes,
ete.” under which divers teacts of land were deseribed: their
value, the vears for whieh thev wore taxed. the mmonnt  of
taxes ou each, amonnt of penalty pnd the aecorevate wern sef
ont s appesite o which were the pespoctive cwners’ uames; in
which the lands in question were ineldoed, and opposite which
appeared the words: “Moszcs U, Pavne and Dank of Kentueky,
each owns one nndivided half,” signed bv no one, hat endors-
“filed September 16th, 1843—Y, I Roval, Cleek.™ whieh
the petitiomer olijected to. and the eonrt sustaimine the ohjection
retnged to allow the paper to be read 1n evidence Where-
npou, Pavne ealled Yonng R Roval, the clerk of Deew comuty.

el

and proposed to prove hy Lun that that paper was the only list
ever filed in his office in respeet to non-resident lands in that
vear and that that related to such landz; and offered to proe
bv him some other matters eonneeted therewitly, which it is not
necessary to set outs but the Conrt refused to allow the witness
to be sworn, on the objection of the pefitioner. that all such tes-
timeny zhonld he by deposition, and not oval  Payne took, his
Inlls of execeptions, and the Conrt, finding oll nf the alleged
irregnlarities nnsnstaived by the evidener m the eanse, decrecd
confitination, according to the prayer of the priitioner, anel
Tavne appealed to this Court.

There ave hut twa gronnds of veversal insisted wpon by the
appellant’s counsel m his argument, The one, that the Court
improperly rejected the testimony offerved, and the other, that
the purchase and sale in question were illegal and void, beeanse
the interest and estate of ene tenant in common only, was sold.
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and not the whole tract of land as an entirety, or some specifie
part thereot as such.

With regard to the first question there can be no difficulty.
This proceeding is, substantially, a bill of peace. Overman vs.
Parker 4+ Hemps. €. C. R. p. 694, Although special in its foim
it is, in its nature, but the application of a well known chance-
ry remedy. (Ib. p. 695.) It must, therefore, be governed by
the ordinary rules of chancery practice, unless in matters other-
wise specially preseribed by the statute  There does not appear
to have been any divection of the Court below, previously, that
anthorized oral testimony at the hearing, and dispensed with

“the ordinary necessity of written depositions. (Digest. ¢l 28,
sces. 65, 66.) The written document offercd to be rcad, was
not an cxhibit in the case.  Nor could 1t have been read in evi-
dence, anywhere, wnless accompanied hy other proof, which,
vesting parol, onght, in tlus proceeding, to have been  pre-
sented in the form of written deposition, vuless dispensed wath.

The other ground, although not clear of difficulty when con-
sidered in reference to cases that might possibly arise, does not
seem tenable as an objection to the sale made in the case.

There is no want of certainty, as to the land bought and sold
in this case, to invalidate the sale. It was the wndivided equal
shave in the several traets of land owned by two tenants in
common, listed to both ot them, as owning csch one-halt; the
one tenant having duly paid his halt of the tax, and the sale
was to satisfy the residue of the assessment.

In the case of Roukendorff vs. Taylor’s lessee, (4 Peters R.,)
the land was owned by two tenants in common. The assess-
ment lists showed that one-half of the quantity was set down
to each tenant—and thus each was taxed separately for his un-
divided interest. Ome of the tenants i common paid his part
of the tax, and the other failing to do so, his undivided share of
the land was sold. .

The validity of that sale was contested, and the Cirenit Conrt

“that the entire land should have been assessed to the two ten-
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ants in eomon, Taylor and Toland, and accordingly advertis-
ed and <old as assessed to then,” and so instrueted the jury.

But the Supreme Conrt overruled the objection, saying (Ib. p.
3621) “the same valnation was placed on each half of the Jand,
so that so far as the asseswent goes, it did nnt  substautially
differ fiom the instrnetion given. Bnt the sale. to he valid,
necd not extend to the interest of hoth tenants; one having paid
hiz shave of the tax, the interest of the other may well be salid
for the balanee.”

This authority goes to the extent of helding the assessment
zood, whether made in the form used in the case at bar, or in
that msed in the case cited; became “substantially” the same.
And that a sale to be valid need not extend to the entire interest
of both tenants, but wonld be equally so if the estate in fee of
one of the tenants only was sold upon his default, his eco-ten-
ant having paid hig own shave of the tax.  Black., on Tax Titles
232

We gee no reason to doubt either as applied to the assess-
ment aud sale m the case before us.

The decree will he affirmed,

Absent, Hon. Thos. B. Hanly.




