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137450, Criti & cexplnd. i Floyd
v Gilbreath, 27/682 &
Prairie_ Co v Matthens,
46 /187

Rawpre vs. WiLiiams ap.

A writ of certiorari will be quashed by the Court, on the motion of a party,
or of its own motion, at any stage of the proceeding, if the Court becomes
satisfied that it ought not to have issued.

If the assessment and levy of taxes upon the property of an individual be
excessive, the appropriate remedy is by appeal to the County Court to
have the assessment corrected.

The Ciremit Court has no jurisdietion, by writ of certiorari, to correct the
assessment and tavation of property by the sheriff and collector, nor to
revise his commissions and charges ip the collection of the revenue,

Appeal from the Circuit Court of Clark county.
The Hon. Snerrox Watsow, Cireuit Judge.
Flanagin for the appellant.

TlLe petitioner had his remedy by application to the County
Court, under sec, 4, p. 55, Aects of 1852, to correct his taxes if
they were overcharged ; and having neglected that, he was with-
out remedy. See Asborn vs. The Inhabitants of Dowriss, 9
Piclk. Rep.

If the petitioner had been compelled to make the payment
he had his remedy against the sheriff for money paid by com-
pulsion. 12 Pick. 7; 21 Ib. 64 Ib. 75.

Jordan for the appellee,

It 1s submitted that the petitioner sought the proper and only
remedy for relief in the premises, by an application to the Cir-
cuit Court for a supersedeas and eertiorari.

That the Court Lad authority to grant the writs and properly
exercised it, the following authorities are submitted. Carnall
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vs. Crawford County, 6 Eng. 604 ; Roberts vs. Williams, 13 Ark.
3555 Couch, Ex. parte, 14 Ih. 337 ; Marr, Ex parte. 7 Eng. 84
Buckner et al, ex parte, + Eng. 73; Pike vs. The State, 5 Ark.
204,

And if the Court, in the excreise of its superintending control
over inferior Courts and their process, had not jurisdiction
to perpetnally supersede so mnuch of the amount required to be
made by sale of the lands and town lots, as was illegally and
wrongtfally chiniged, appellant virtvally admitted the jurisdie-
tion by failing to plead to it.  Vide anthorities above cited.

My, Justice Hanly delivered the opinion of the Court.

It is somewhat diffienlt to aseertain the premise character of
the proceeding hnfore nis; heeanse, it seems to have commenced
at law, and ended in a deeree in clhancery; thus uniting ehan-
eery und law proecedings in the sume controversy, or suit, and
producing thereby an abundant Imvest of error, and inextri-
cable confusion.  As a chaneery proeceding it womld be whollv
unwarranted and wnanthorized.  We shall, therefore, regard it
as having been intended to invoke a remedy at law, thrangh
the instrimmucntality or agenev of the common  law  writ  of
certiorart, issming trom the Crirennt to the County Court of
(lark connty, as snch appears to have been the design of the
appellee 1n setting the proceeding on foot.  The faet is, the
conmscl for the appellee seems to eombat the idea with appar-
ent warmth, that it ever was intended, or ean be eonsidered, as
4 ehianeery procceding in anv sense whatever. .

The petition, in substanee, complains that appellant is sheriff
and colleetor of Clavk eounty; that theve is an exeess 1 the as-
sessment and taxation of ecertain fracts of land, and fifty-six
town lots, sitnate in Clarls connty, for the year 1843, and he-
lonuing to the estate of Samnel Moore, deceased, of which ap-
pellee 15 the administrator.  And it also complains  that  the
appellant, as sheritf and eolleetor of that connty, had eharged
more fees or connmissions than he was entitled to hy law, and
also had pard the printer, tor advertising the said lands and
Ints tor 2ale tor taxes, anare than he conld riehtfully or lawfully
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charge; that appellant was about to scll the said lands and
town lots for the taxes, penalty and costs, so illegally cliarged
thereon, and the petition, among other things, prayed that a
certiorari be issued to bring up the rceord and proeeccdings of
the Clounty Cowrt relative to the assessinent of the taxes on the
said lands and town Ints wnentioned, for the vear 1855, and
that the same might be quashed, aud the eale theveot  super-
seded.

The petition showed that no part of the taxes or eosts had

.been paid, but stated that, after the advertisoment for sale, 4

tender was mude to the appelluut, as ecollector, of the amouind
of tax, fees and costs, that petitioner eonsidered to he justh
due; buf that the appellant, as colleetor, refnsed  to recerve
in satisfaction a less sum than the whole umonnt Le had charge-
ed.

The application was made, and the writ isned in vaeation,
The record 'was retuined on cortiorars, and the sale ordered fo
be'superseded.  When the ease was finally disposad of in the
Cireuit Court, it was “ordered, adjudged and decreed™ hv the
Clourt, that the supersedeus be set aside as to $44.68, and por-
cetnated as to $36 68, aud that the appellant pay the eoses
expended : and from which he appealed to this Court.

1.1t is well settled, that if the Conrt breomes satistied,  at
any stage of the eanse, that the writ of eevtiorari onght not to
have issned or been granted, it may be guashed. on the mation
of the party, or by the Comt of 1ts own motion ; hecanse, ofliel-
wise, a Clonrt might be foreed to proecced, if neither party shiould
see f1t to make a motion of the kind, although 1t might diseover
that a wrong was about to be committed  See Rex vs, Wake-
ficld, 1 Burr. 485, The People vs. The Supervizors of Alleehuny
15 Wend. R..198.  The People vs. The Supervisors of Quecns,
1 Hill's R. 200,

Tt rescmbles a case, where a Court will, of 1ts own maorion
dismiss a proceeding at any stage of the canse when a want
of jurisdiction is diseovered.  See Tunstall ve. Worthington
Hump C. C. R. 862.  The State vs. Kingland, 3 Zabr. (N.JF)
Rep. 85,
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And this will result from the fact, that, at eonimon law, the
writ of certiorari is not a writ of right, but will be granted or
denied in the diseretion of the Clonrt, according to the ecirenm-
stanees ot each partienlar case,  Tts issuing in eases where it
properly may iesue, is discretionary with the Conrt, and it,
therefore, becomes a duty to quash it, whenever it plainly ap-
pears that such discretion has been improperly exercised. Tt
wus 2aid in the case in 1 Hill 200, above cited, that the Court
will rerrace its steps, by quashing the writ. notwithstanding a
return has been made, and the merits of the case gnne 1nto
And in 1 Bure, the wit of ecertiorari was  snperseded,  the
retnn order to be talen from the files, and the order of the
justices. which had been removed hy the ecertiorari, was re-
manded to the justices again, :

2. By the act of 1853, the assessors throughont the State are
required to file the asscssinent lists in the office of the county
clerk on, or hefore the 15th April, aud give notice of the faet in
each township in the connty  And the same act provides, that
any pevson agemeved by suel gesesement, <o reqnired  to he
tiled, mus appeal to the County Conrt, at the next term thereof
after the assessioent ig so filed, and have the assessinent eor-
rected, 1f it shonll he fonnd to be incorrect.  The manner and
mode in awhieh such appeal shall be taken to and  eonducted
he, the Connty Conrt, are also preseribed by the act.  See
Pawph. Aets of 1853, p. 55, sees. 3 and 4.

Henee, if it be trne, as alleged m the petition, that the as-
Was exeessive, no proposition can be clearer thun that the ap-
propriate remedy was by appeal, to the Clounty Clourt, under
the statute, to have the amount erroneonsly assessed and levied
coviceted and adinsted in that respeet.  And it does not appear.
nor s 1t pretended, that the appellee was deprived of the right
of appeal withont fanlt or neglicence on his part.  See Roberts
v« Wilhams, 15 Arh. R, 48,

Tt the sheritf and eollector charged more fees and comnmis-
stoms than the law allmwed, he was liable to the injured party
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in a eivil suit, in case they were pabd, for the amount illegally
charged, and five dollars for each itemn llegally demanded, and
was ulso subjeet to a eriminal proceeding in the form of
indietment for extortion,  See Digest 527

We are, therefore, ot the opimon that the writ of ecrtiorar
was improvidently issned iu this ease, aud that the motion of
the appellant to quash the sanr, and set asade the snpersedens
ought to have been sustained.

The judement of the Clark Circuit Conrt vendered thi-
eause, is, therefore, reversed, and the sane remandded to said
Cenrt with direetions that the ecertiovari eranted heivin b
guashed, and snpersedens awarded thereon he wet aside,




