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Biscor wr aL. vs. (oUT.TER ET AL

The Anditor's deed for land. forfeited for non-payment of taxes and sold
under the statute, (Dig. ch. 139, sec. 131 to 147,) 18 to be treated in
the Courts as prima farie evidence that all things required by law to be
done to make a good and valid sale. were done by the collector and
Auditor: and 1t is incumbent upon the party assailing the title of the
purchaser. to show affirmatively a non-compliance with some substan-
tinl requisite of the law. (Merrick & Fenno vs. Hutt, 15 Ark 331;
Patrick vs. Davis, 15 Ark. 363,

Where the collector, instead of offering for sale. separatelv. each tract of
land advertised to be sold for taxes, presents the list to the persons pres-
ent. and offers to sell if they would buv, and they all reply that they
will not 1w any of them, it is but fair to presume that no injury re-
sulted to the owners of the lands by the failure of the collector to comply
with the letter of the statute in the mode of offering the lands for sale.
But this Court would not encourage or sanction any suhbstantial de-
parture from it, under any circumstances.

A denial in the answer, when responsive to an allegation in the bill, of a
matter not alleged to be within the peculiar knowledge of the respondent.
will be treated as merely putting the allezation in issue. (Watson vs.
Palmer, 5 Ark. 501; Burr vs. Burton, ante.)
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The testimony of the collector of taxes, if competent for such a purpose,
is not sufficient to overturn and defeat a tax title to land acquired by
purchase from the Auditor, by impeaching the truth of his own official
return, attested by the clerk of the county, as to the mode of offering
the lands for sale,

If the lands are subject to taxation, they are subject to sale for taxes,
tlhe right to tax involving the power to enforce payment by sale of the
lands

Under section 1, chapter 139, Dig. all lands are made subject to taxation
except such as are exempt therefrom by the compact between the State
and the United States: and there is no statute exempting the lands
mortgaged to the Real Estate Bank from taxation: such exemption cannot
arise, by implication, fiom the fact that the State has a contingent
mortgage 1terest in the land,

Under our statute the land itself i1s sold for taxes, and not the particular
interest or title of the person to whom the land is assessed; and though
lands belonging to the State would be exempt from taxation and sale,
the State cannot be regarded as the owner of the lands mortgaged to the
Real Estate Bank, to secure the stock motes, so as to exempt them from
taxation.

Appeal from the Circuit Cowrt of Sciwr county in Chancery
The How. Shelton Watson ,Clireat Judge.

Pile & Cummins, for the appellants, argued at considerable
length, that wpon the sale of the bonds of the State issued to
the Real Estate Bank, it Lbecaine as impossible for the State to
tax the Jands mortenged by the stockholders of the bank to se-
eure their stock bonds, for a tax imposed upon the owners of
the lands, as to tax her own absolnte property. That if the
State counld tax the mortgnged lands at all, 1t was the mere tax
on the cquity of redemption; that if she could sell at all. the
sale merely passad the equity of redemmption; that if the tax
ereated awy chavge on the lands, it was junior to the morteage
liens; that the sale was only of the equity of redemption sub-
ject to all the lirnssercated by the morteages; and that the trns-
tees are entitled to have their deerec of forcelosure exeented.

That the collector must comply with all the requisities of the
law, (sec. 98, ch. 139, Rev. Stat.,,) or his sale carrics no title.
His total failnre to offer the land at all, certainly destrovs all
claim of the State and the nssignee. (Hodge vs. Wlison, 12
Smed. & Marsh. 408,

That althongh Hartfield was a non-resident vet the lands
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mortgaged to Hamilton and Wright, who were residents of the
connty, were conveyed to them previously to the assessment.
At law the mortgagee holds the fee, and it was illegal thereforc
to double tax these lands as the lands of a non-resident.

Watkins & Gallagher, for the appellees, contended, that parol
evidence cannot be admitted to dieprove the retnrn of an offi-
cer in a eollateral proceeding, and that the testimony of the
collector was wholly inadmissible. (Trigg vs. Lewis, 3 Littell
131; Newton vs. State Bank, 14 Ak, Rep. 12.) But if the
testimony were admissible to contradict his official returnm, it
shows a sufficient, if not literal, compliance with the provisions
of the statute.

That it does not appear from the evidence that the lands
were taxed at double their value; but the statute expressly ve-
quires the lands of non-vesidents to be assessed at double their
value, if they fail to furnish a list of them for assessment; (Dig.
ch. 139, p. 837). But if any person be aggrieved by any assess-,
ment, he may apply fo the county court to have the same eor-
rected ; and upon failure to do so, the assessment is conelusive.
Dig. ch. 139, see. 28: 6 Pick. 08: 4 Wend. 227: 3 Mass. 306 6
ib. 44; 10 Shepley 2603 15 Verm. 460; 9 Mete. 191; 6 Watts
325. :

That is is unmaterial whether the land was toxed in  the
name of the owner or of the mortzagee—the owner was bound
to see the taxes paid. Merrick & Fenno vs. Hutt, 15 Ark, 37;
6 N. Hamp. 194; 1 Watts & Serg. 166.

That the lands morteaged to the Real Estate Bank for stock
are liable to sale for taxes, the State heing in no sense the
owner of them, nor trustee for the nwners: that the lands. and
not the partienlar or limited interest of the party in whose
name they were assessed, passed by the sale,

Myr. Chief Justice English delivered the opinion of the Clourt.

On the 29th of Janunry, 1850, Biscoc and others, trustees of
the Real Estatc Bank, filed a bill in the Sevier Cirenit Court,
against David R. Coulter, Turner H. Buckner, William Wright,
Benjamin F. Hawkins, Henry K. Brown, and Wm. Moss, “to
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carry decree into execcution, of revivor, and in the nature of u
supplemental bill.”

The Lill sets out and exhibits the deed of assignment by
wlich the Real Estate Bank, on the 2d of April, 1842, trans-
ferred to trustees all its assets for the henefit of its ereditors;
and the several occurrances by which the coniplainants became
trustees nnder the provisions of the decd.

The bhill further alleges that one Benj. H. G. Hartfield was a
subscriber for ninety-six shaves of the capital stock of the Real
Estate Bank, for whieli he made Lis himd for $9,600. dated 10th
June 1837, and duwe 26th Oct., 1861. To secure the pavment
of which, and any money that he might horrow upon his stoek
credit, he excented to the Bank, under the provisions of 1ts
charter, a mortgage on the 10th of June, 1837, and another on
the 28th April, 1841, upon the S, E. 14 of See. 1. and the E14
of the N. E.14 of See. 12, in T. 13 5. of R. 33 West, which
mortgages were duly acknowledged and recorded in Sevier conu-
ty, where the lauds were situated.

On the 16th of April, 1840, Hartfield horrowed of the Bank
on his stock eredit, $2,9:45.33, for which Le gave lis note, with
Rebert Hanulton and Benj. F. Hawkins as securities, payable af
twelve months from 19th April, 1840.

On the 21st December, 1839, he borrowed on the sane ae-
count $1,566.67, for which he made his note to the Bouk, with
Henvy K. Brown andWm, Moss as sceuritics, pavable fawelve
months after its date.

These stock notes remaining unpatd after maturity, the trns-
tees of the Bank filed a bull in the Sevier Cirenit Conrt for fore-
closure of said morteages, and payment of the notes  After-
wards, ascertainmg that, on the Sth of Apml, 1844, Harttield
had morteaged to Hamilton and Hawkins, the W.1%4 of the S.
WLy of See, 6,1 T, 15 8. of R. 32 West: and N. E. 1] of Sce.
1 T. 13 S R. 83 W, to seciire and save them harmless as his
seenritics on the note first above mentioned. the trustees filed
an amendment to their bill, stating this faet, and praying to be
subrogated to the rights of the sccurities under the mortgage to
them ; and to have foreclosure thereof.
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This bill being against, Hartfield, Hamilton, Hawkins, Brown
and Moss, the trustees obtained a decree, by consent, on the
16th of April, 1846, for foreclosure of hoth mortgages and pay-
ment of the amonnt dne on the two notes, the 1:111«15 mortgaged hy
Hartfield to the Bank to be first sold, and then those mortgaged
bv him to his seeurities, if the first failed to satisfy the decree
Brittin was appointed a commissioner to make the sale, but he
Jied in June 1846. and no sale was made, and the decree
remainad nnexeented to the time of filing the present bill to car-
Ty it into exc ~eut1m1 ﬂtﬂ
bloughu suits at law upon the notes a"amst Hfutfwld Brown
and Moss, in Hempstead, and Halflcld Ham1ton and Haw-
kins in Scvier covmty. Harfield, having removed to Texas,
his sceurities appliml to the trustees of the Bank late in  the
year 1845 or early in 1846, and proposed that Hartfield should
wive up all the morteaged lands, and also the following lands,
anrl he and they be released from said debts, to wit: the E.15 N.
W.14 Sec. 1 T. 13 S. R. 33 W., and the W. frl. 15 N. W. 1y Sec.
6, in T. 13 S. R. 32 W., lying in Sevier eonnty the title to
\\huh two tracts, and some of the other lands being in one
W, Wright.  On the representations of the securities, and es-
peeially Brown and Hawkins, that the title was cood, and the
lands nninenmbered, the trustees agreed to this proposition.

Thercupon the surcties procured Hartfield to return from
Texas to complete this arrangement; and about the 15th April,
1846, it was finally agreed that the trustees would take said
lands in full payment of Hartfield’s debts, and release him and
his seenritics therefrom.  That the suit in chancery should pro-
cenid to foreclasnre, and title he obtained by the trustees to the
morteaged lands by purchase under the deerce, and that Wright
should convey to them the lands to which he held the title, .

Accordingly, on the 15th ’Xplil 1846, Wright conveyed to the
trustees the E15 of the N, W, 14 and the N. E.14 of sec. 1,in T
13 S., R. 33 W., and the W, fll 1!, of the N. W. 14, and the W.
f11 > of the S. W. 14 of sec. 6, in T. 13 S., R. 52 W, by deed
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duly acknowledged and recorded, witl covenants of warranty.
On this being done, the suits at law were dismissed, and the
decree of foreclosure taken, that the trustees might obtain: title
to all of said lands, hy sale and pnrchase winder the decree,

The lands, and the titles which the trustces expected to oh-
tain by the above arrangements, are as follows:

No. 1, 8. E. 14 sec. 1 (mortgages No. 1 awd 2 and decree,)
160 acres,

No. 2, E. 14 of N. B, 14, sce 12, (mortgages No. 1 and 2 and
decree.) 80 acres.

No. 3, N. E. 14 sec. 1, (mortgage No 3, decree and deed from
‘Wright,) 160 acres.

No. 4, E v/, of N. W. 14, sec. 1, (deed from Wright,) 80 aecres.

No. 5, W frl. 15 of S, W. 14, sec. 6, (mortgage No, 3 and
deed from Wright,) 104.64 acres.

No. 6, W. frl. 14 N, W. 14 see. 6, {deed from Wright,) 105.-
52 acres. :

Nos. 1, 2, 3and 4, being in T. 15 S, R 33 W., and Nos. »
and 6, in T. 13 S, R. 32 W.

The bill further alleges that it turned ont that all of these
lands were assessed for the taxes of 1844 and 1845, by the shev
iff of Sevicr connty, as the property of Hartficld, a non-iesi-
dent.  On the 13th September, 1845, he advertised them, in
some way, to be sold for taxes om the 1st Monday, themg ad
day) of November, 1845. The lands were assessed at 6 per
acre, or for their whole value $8,694. The sheriff never legal-
Iv advertised the lands: in point of fact, never sold them, or
offered them for sale at all, hut reported them to the Aunditor
as stuck off and forfeited to the State for non-payment of taxes
for 1844-5, on the 3d Nov. 1845, Le reported the taxes and
penalt; on them to be as follows:

No. 1, State tax and penalty, $3.09 ; countv tax and penalty,
$6.90, )

No 2, State tax and penalty, $1.50; county tax and penalty
$3.45,

No. 3, State tax and penalty, $3.00 : connty tax and penalty,
$6.90.
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No. 4, State tax and penalty, $1.50, county tax and penalty,
$3.45,

Nn. 5, State tax and penalty, $1.96: connty tux aud penalty,
$4.51.

No. 6. State tax and penalty, $1.98; connty tux and penalty,
$4.00.

There was some mistake in the deseription of No. 4 1 some
of the procerdings, but complainants do not insist upon it as
a fatal objection.

The 1all alleges that the lands were either never sold, or of-
fered for sale at all, or if offered for sale. or sold, it was void ;
becanse the taxes for two vears were added together. and the
sale, if made, was for taxes and penalties for both vears, with-
out anv right to sell for the taxes for 1844 : that none of the
Jands had been omitted in the asscssment list for 18441 that the
sheriff had not paid all the taxes charged against him in 1844,
<0 as tn give him a lien on the lands, under which he eould sell;
and if he had snel a lien he could not inelude the penalty.

But the said lands heing pretended to be strock off and for-
feited to the State, they were offered for sale by the Auditor,
on the 14th of Fehrnary, 1848, and not lwmg sold for want ot
hidders, he sold them on the 28th of that month tor the taxes.
penalties and eosts, to the defendants Conlter and Buckner, and
exeented to them a deed therefor.

That the two stock-morteases of Hartfield were, by the pro-
visions of the charter of the Real Estate Bank, transferred to
the State and the hond-holders, so that when the lands inclnded
in these morteages were, or were pretended to be strnek off to
the State. she had an interest in them as mortoagee.

That the trustees and their officers were whelly ignorant of
the proecedings to forfeit the lands for tases, and of Clonlter
and Bnekner havineg pnrehased them of the Auditor, nntil the
anmmer of 1849, always supposing, np to that time, that the
taxes had heen vegnlarly paid.  Conlter and Buekner had taken
posscssion of the lands, and were using them as their own: and
had commenced proceedings for eonfirmation of their tifle.
Tamilton had dicd insolvent, and Hartfield was in Texas.
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The bill prayed revivor and exeeution of the docree of fore-
closure, cancellation of the title of Coulter and Buckner, and
an aceount from them of vents and profits, deducting taxes,
penalty and costs justly chaigeable to the trustees, ete. Fut
if this relief could not he had, then the hill prayed a reseission
of the agreement made hy the trnstees with Hartfield's securi-
ties, fo take the lands in payvment of the debts: and  deeree
against Hawkins, Moss and Brown to pay the amounts for
which they were respectively sureties: and against Wright on
his warranty for the valne of the lands conveyed by him to the
trnstees; and for gemeral relief.

Conlter and Bucknea filed a joint answer.  As to them title,
they allege that the lands were regularly listed, assessed and
placed wpon the tax hooks of Sevier county in 1845, for the
State and connty taxes, assessed and dne thereon for the yeais
1844 and 1845 1n the name of Harttield as, and whe then was,
a non-resident.  That the taxes remaining wholly unpaid, the
sheritf and collector made out and transmitted to the Auditor,
and also filed in the office of the cletk of said connty, a list of
all lands assossed for taxes in the year 1845, belonging to non-
residents, including those assessed to Hartfield, stating the
amonnt. of State and connty taxes due thereon and unpaid.
That no one having paid the taxes assessed agninst Hartfield,
into the State Treusnry, the Auditor, after eorrecting and ad-
justing the hist, cansed a notice to be published, as from the
eaid shevift and collector, on the 24th Sept., 1845, in the “Ar-
kansas Banner™ at Little Rock, that the lands in the list so
corrected, which was there published. inelnding  Hartfield’s,
world he =old for taxes, ete., by said colleetor, at the Comnrt-
honse door in said county, on the first Monday of Nov., 1845,
nnless the taxes, penalty and costs were previously paid.  That
the taxes, ete, on Hartfiell's lands reniaining wholly unpaid,
the said collector, in pursnance of the notice, did procced, at the
time and place namad therein, to offer and expose for sale,
separately, each of the tracts of land assessed to Hartfield, and
no person bidding for either tract, each was declared and en-
tered as forfeited, and sold to the State in pursnance of law.
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ete.  That the elork of the county attended the sale, and made
a vegular record of it in the hook and kept for that pnrpose, show-
ing the sale to the State of Hartfield's Iands, and the amount of
taxes, penalty, ete., due on cach tract, a eopy of which reecord
was by him sent in duc time to the Anditor. That the lands
in (uestion were not assessed in 1844, nov pofoon the tax bonk
for that vear, but were omitted hv mistake, and therefore, as-
wssed tor both vears in 1545, That the proceedings of the
sheriff and m]]pnfm were regular, and in aceordance with the
statute throughout. That he did not sell for taxes of 1844, un-
der any lien that be had or elaimed, bnt hecanse the lands were
not assessedd in that vear.  That the taxes, ete, charged npou
each tract, are corvectly stated in the bill. and are not exces-
sive, cte.

The snswer admits that the lands were offeved for sale, as
forfeited lands, by the Auditor, on the 2d Mondav of February,
1848, and not sold for want of bidders.  That on the 25th of
the same month, 1(\qp011r1p1]t< p'ﬂﬂ to the Anditor all the State
and county taxes, interest, penalties, costs, ete., dne thereon,
and thereby purchased the said lands of the Shtt- and obtain-
" od the Anditor's deeds therefor, cte.

The adinit that the stock merteages exeented by Hartfield
woen part of the lands, were, by the provisiomz of the charter
of the Rank, transferred to the State to indemnify her on ae-
comnt of the bonds issned hy her for the Bank . that eomplain-
ants were trnstees for the Smtp and that, at the time the land=
were forfeited, the State had an interest therein as mortgagee:
Wat thet insist that this rather strengthened than prejndieed the
fitle of respondonts, inasmuch as the State, throngh the Andi-
tor. volnmtarily and for a valuable consideration, anld and con-
voved to them all her rieht. title, interest and claim, in and to
eni] lands—and that complainants, heing mexe frastees of the
State, were estopped from controverting the title of 193]7011(1'
cnts, cven if the colleetor had nat eonformed to the statute in
the proceedings whieh resulted in a forfeiture of the lands,
ote.

Respondents did not know what knowledge complainants
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had of the sale of said lands for taxes, ete., but they insist that
the lands being regularly advertised, ete., complainants had
the same notice that other land holders have; that it was their
duty to pay the taxes: they were chargeable with notice, and
were bound to take notice at their peril,

The other defendants answered the hill also, but by consent
of all the parties, the case, as between complainants on one
side, and Conlter and Buckner on the other, was heard by it-
self, without prejudice to the right of the complainants after-
wards 10 bring on, like a separate case, that between them-
selves and Hartficld's securitics and Wright. It is, therefore,
umnecessary to make any statement of the other answers,

The complainants filed a replication to the answer of (Cloul-
ter and Buekner, and on the final hearing, the bill was dismiss-
cd as to them for want of equity; and complainants appealed.

The validity of the tax title of the appellees is the only mat-
ter of controversy involved in this hranch of the case,

It scems from the pleadings and evidence in the cause, that
the appcllees purchased the lands in qQuestion from the Auditor,
nnder the provisions of see 144-'5-'6-"7, ch. 139, IDig. p. 894;
and reccived his deed for cach tract thereof.

These deeds ave as good and valid, and have the same foree
and effeet as deeds made hy the Anditor for lands sold by him
at pnblie auection, ete.  Th. sec. 147,

The Anditor's deed for land sold by him at public auetion
(under see. 131 to 143, ch. 139, Dig.,) 1s to be treated in the
Conrts as prima facie “evidence that all things required by law
to bo done to make a good and valid sale, were done by the
colleetor and te Auditor.”  See 142, Merrick & Fenno vs.
Hntt, 15 Ark. 531.

In order to avod the title of appellees, therefore, it was in-
vumbent npon the appellants, who assailed the title, to show
affirmatively a non-compliance with some substantial requisite
of the law, in the procecdings which ultimately resulted in a
sale of the lands, by the Author, to the appellees. Merrick &
vs. Hutt, ubi sup.  Patrick vs Davis, 15 Ark. 363.

The evidence read upon the hearing conduces to sustain but
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one of the objections made by the appellants to the regularity
of the proceedings of the eollector, etc.; that is, that he did not
offer the lands for sale, at the time they weore forfeited to the
State, in the mode preseribed by law .

On this point, the deposition of Jacksen, the eollector, 18 18
follows.

“The lands of Hartfield, with others, were advertised to b
sold at the time and place preseribed by law. At the tine ap-
pointed for the sale, I, as cellector, ete., attended at the Comrt-
house door of Sevier eounty. Ira N. Helman, the clerk of the
county, and Fred L. Riddy (an attorney,) were the only per-
sons present. I made lnown that T would sell said lands for
the taxes: and Holman and Riddy said they would not buy any
of them T then struck off said lands as forfeited to the State.
There bemg no persons present but those above named, and
they saying that they would not bny any of said lands, T did
not go over the lands offering each tract separately. I refer to
the lands assessed to Hartfield, as well as those assessed to
other persons, which were advertised for sale af that time.”

Crocecxamined by appellees—*I had, at the time and place
of said sale, a list of <aid lands, and announced and made
known that if either of gaid persons wonld bid for any tract of
said lands, T would ery it; and they sard they wonld not bhid for
any of them. T had a list of the lands, and exhibited it at the
time. Tf either of the peisons present would have bid for the
lands, [ would have cried the traets separately, and told them
0.  The town of Paraclifta, the place of sale, was very obscure
and thinly inhabited—but few persons then residing in it—
Only five or six men—DBut few persons living near the town.
the scttlements being a considerable distanee off. It was not
nsual fur many persons to congregate at the town except at
Clourt, und other public days. I was sheriff of Sevier eountw
from 1S40 to 1848, At the time of said sale, and for some time
hofore und after, the opinion prevailed to a considerable extent
in the connty, that tax titles were worthless, and but few per-
sons were disposed to buy at such sales. T do not reeolleet that
any persons were in town on the day of sale except the eiti-
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zens. T offered the lands for sale at the Court-louse door he-
tween 10 o’clock A. M. and 2 o’clock P. M. pullicly. The sale
was conducted as public sules usually ave, there being no means
used, within my knowledge or belief, to prevent persons from
attending it.”

Re-examined by appellunts.—Tn the above statements, T refoer
not only to the lands assessed to Hartfield, but to all lands ad-
vertised for sale at the time referred to. The whale list of
lands then offered for sale, were stricken off in the same wav,
there being eleven tracts besides Hartfield's lands. But I had
the list there, and exhibited the same, so persons ecould sce 1f
they wished to do so. I do not know that the persons present
knew the numbers of the lands, but they might have scen the
list containing the deseription ot the lands, if theyv wished to do
so.  According to my recollection, T did not cry the amount of
taxes due on each tract.”

Re-cross examined by appellees :—*said lands had been ad-
vertised at the Court house door, iu said town of Paraclifta ;and
Holinan, the cleik, kept Lis office in a fow yvards of the Clonrt
Liouse door. and Riddy, the lawyer, resided 1 the town, abont
150 yards from the Clourt-house. At the time of thersale, T had
the advertisement, or a copy, contaming a deseription of said
lads.”

This appears to have been the ouly deposition read nipon the
beaving. It was vead hy agrecement of paitics, with an express
reservation of oljection to competeney aud relevaney.

The procecdings of the collector bemng regular up to the tine
of =ale, his power to scll the lands was complete. The ahjec-
tion made to the vahdity of Lis sale of the lands to the State.
does not relate to lus power to make the sale, but to the manner
m which he exercised the power.  The ohjection i3, that hie did
not ery the lands by separate tracts.

The law required the collector to offer for sale, separately,
ach tract of land contained in the advertized list, ete, Dig. ch.
139, sce. 08,

The person offering at such sale to pay the taxcs, ete., on

n}
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any tract for the least quantity, becomes the purchaser of such
gquantity.  Ih see, 99

Every tract of land so oftere A for sale: aud not sold for want
of bidders, is entered as gold or forfeited to the State, ete.  Ih.
see. 104, 1146,

Tt is insisted by the appellants that if the collector had of-
fered and eried each tract of the lands in question separatelv
one of the porsons presout mieht have Did, and agreed to pay
the taxes, ete, dne on each tract for a less quantity than the
whole of the tract, and thereby have saved to the owner the re-
mainder.

From all the facte stated by the eollector, however, the pro-
bability is very strong that the result would have been as it was,
had he gone through ‘the form of offering cacl tract scparately,
heeanse it secans that the only two persons present stated to hin
distinetly, after he had vxhibited a list of the lands, that thew
would not nd for any of them.  Supposing, therefore, the depo-
sition of the eollector ta he competent, and all the facts stated
by him to be true, it is but fair to presnme that no injury re-
onlted to the owner of the Iands by the failnre of the eollector to
conply witl the letter of the Statute, in the made of offering
the Iands for sale.  See Blackwell on Tax Titles, ch. 14, p. 305,
et seqr.

The mode of offeringe lands for sale preseribed by the statute,
however, 15 snuple aud just. and we would not eneourage or
sanetion any suhstantigl departnre from it. vmder any eirenm-
stances.

But it the irregularity in question were tatul to the title of the
appellees, can the deposition of the colleetnr, be regavded as
competent and suffieient to establish snch irre enlarity against
the other evidence in the eause ?

The bill alleges the irvegnlarity.  The answer denies it, and
avers that the lands were offered by separate traets.  The de-
niul is responsive to the allegation of the bill. but the matter
allged not being within the peculiar knowle dge of the respon-
dents, the answer will be treated as merely putting the allega-
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tron in issue.  Watson vs. Palmer, 5 Ark. 501 ; Burr vs. Burton,
17 Avk,

The onus probandi was npon the appellants. The only evi-
dence produced by them was the deposition of the collector.

The appellees produced the Auditor's leeds, which, as we
have seen, were prima facie evidence of the regularity of all the
proceedings of the collector. .

Moreover, the clerk of the Connty Court is required to attend
such sales of lands for taxes made by the collector, and make a
record thereof in a book, ete., desceribing the several tracts of
land, ete., as they are deseribed in the { collector’s) list, stating,
in separate colunns, the State and comnty tax. with the penalty
thereon, and how mmueh of ench tract, cte., was sold, and to
whom sold ; and snch tracts ns remain unsold, for want of bid-
ders, he is required to enter as sold to the State. Dig. el 159,
see. 104,

He is required also to make out and certify a copy of such
record to the Auditor, ete., see. 105.

It appeais that Holwan, the clerl of the Clonnty Clonrt of Se-
vier county, attended the sale in question, and eomplianee
with the statute, kept a record thereof, and certified o copy of
sneh record to the anditor, showing that the six tracts of land
assessed. to Harttield, deserihing the numbers of each tract,
with the amount of taxes, ete., dne thereon, were not sold for
want of bidders, and entered in such record as sold to the State.

The clerk was acting in his official capacity, and made the
tecord and return to the anditor wnder his official oath, and
such return must necessarily be recarded as some evidence that
the several tracts of land had been offered for sale in aceordance
with law, and forfeited to the State for the want of bidders,

Furthermore, the statute made it thie duty of the eolleetor,
immediately after sneh sale, to make ont a correet list of all
lands that were forfeited to the State, at snel sale, for want of
Lidders, nnder Lis hand, and attested by the elevk of the Conntv
Court, and to eause the same to he reeorded in the recorder’s
office of his county; and declares that it shall he evidenee, in
all Clonrts of this State, that the title to cacli and every tract of
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Iand, cte., eantained in such list, has passed to, and vested in.
the State,  Dig, ch. 139, see. 117,
Tt appears that, in compliance with this statnie, the ecollector

tracts of land assesseld to Hartfield, and <howing that they had
been offeved for sale, and stricken off to the State for want of
hdders, ete.

This vetnin was also made npon the official oath of the col-
lector as well ag the elerk. :

Tiv these refirns, the eollector and the elerk had placed npon
the pnblie records evidence, nnder their official oaths, that the
sovern] tracts ot Lind asseseed to Hartfield had heen offered for
sale in neeordanee with lasw, and torteited to the State for wanr
of bidders. We say had heen oftered for sale i, accordanee with
law, breause if they had not heen so substantially offered for
cale, both the eollecton and the clevk were gnilty of frand, it
not of official perjury, in making their retmms.

The wppellees findiug, as we must suppose, such evidener
npon the pnblie vecords that the lands iu question had  been
regularly forfeited to the State, pnrehased them of the anditor.
in good faith, as it may he presumed in the ahsenece of anv
showing to the contrary, paid their meney for them, and entered
info possession of them. 7

Now shall the collector be permitted to overtmn and defeat
{leir title by impeaching the trath of his own official retwms?

The decisions seem not to be in harmony as to the eompeten-
ey of the officer to be a witnesz to impeach the truth of his re-
tnrn.  In some eases he hne heen held to be incompetent: in
others 1he objeetion has been pait to his eredibility  See Mere-
dith vs. Shewall, 1 Penn, R, 496, Clarpenter vs, Sawyer et al..
17 Verm. 128, 4 Cowen & TIPS notes, PLil. Ev. p. 801, 2, and
eases eited.

Tn the ease of Tucker ve, Wilamowiez, 5 Eune. R. 166, this
Clonrt adopts the comprehensive yule “‘that every person mot
interested in the event of the suit, nor incapacitated by his re-
lizious temets, nor hy the commission of an infamous erime, is
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a competent witness  All other eiremmstances affeet his oredit
onlyv " :

If this rule can be regarded as applicable to the competency
of an officer to impeach his official return, and if e wmmst e
held  ecmpetent, notwithstunding the manv considerarions ot
public poliey against it, yot his eredibility, is o deeply atfeeted
that Lis evidence eould Lave hut little welelhit  Deeause, having
wade his return npon s otticial eath, and rights having ;_;1“0\\']]
up wmder at, when he s offeved azs a witucss to impeach  the
fruth of that retnrwn, it is not onlv aath against oatl, bt the in-
tearity of his wotives i i aching the teturn wav well e
anestioued, -

Upon the state of the pleadings, and the swhole of the evidenee

m this ease, we shall therefore hold that the deposition ot
the colleetor 1s not sutfietent to mvaludate and overtien the
fitle of the appellees to the lands m qnestion,

It may be further remarked that the facts appearing npon the
record before ns, show no such dilicence on the part of the ap-
pellants in veference to the prescrvation of their rights to the
lands 1n question, as to give them any pecubar eloim to reliet
in a Clourt of F‘qnit}" as aganst the appellees, It appears that
thex filed the origimal Dill to forecluse their mortgages npon
part of the lands in Jannary, 1845, after which the lands were
advertised for sale by the collector, ote., and forfeited to the
State in Novewler following.  That the advertiseuent  was
published in a newspaper printed in Little Roek, where, nnder
the dead of assienment, the trustees lield their meetings, and
thrir eachier and attorney kept thewr ottiees.  That in April.
1846, the appellants perfected the arvangement with Hartfield
and his securities, hy which thev were to have acqguired title to
all the lands. That it was about eighteen monthis after this,
bofore the tiue expived in which thev had the rieht, under the
statnte, to vedeem the lands fromn the anditor, by paving  the
taxes, ete., for whieh they had been forfeited to the State. That
after the expivation of two vears from the time of forfeiture, the
auditor again advertised the lands for sale, in a newspapur
printed in Little Rock on the 2d Monday of February, 1848,
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publicly offered them for sale for the taxes, cte | due npon them,
and they were not sold for want of bidders.  After this, they
were puichiused of the auditor by the: appellees. Dwring all
this time, and whilst, all these public proceedings werc taking
place. the appellants scem to have paid no attention to the pas-
ment of taxes npon the lands.

The cormsel for appellants have devoted most of their aveu-
enibraced in Hartficll's stoel: mortgages to the Real Estate
Rank, were not subject to sale for tases,
that only Tarttield’s cquity of redemption conld he sobl, and
that the lands wonld vemain snbjeet to the liem of the mort-
enges, cte, This nropasition applies to all the lands morteaved

went in this case, to the propasifion that the two tracts of Tand

or if subjeet to sale

ta the hanl to sccure flie pavinent of stoe’s, ete.

It appears that theve were 207,101 acres af these lands. val-
ned by commissioners af, §3.380.772.28 S (Gonge's Rep p 5y By
the termiz of the morteases, the mor tgngm;. were fo remaim in
the use aud occwpation of the lands wntil the maturity of the
dehts ssenred by the mortaaees, and defanlt of payment.  The
bonds eiven for stock snbseriptions do not watuie until the year

1861 Tn equity. the lands are vegarded as belonging to the
wortengors ntidl defandt, ete. The mortgages are merely se-
enrities tor the debts, ctfe.

Tf these lands were not subjeet fo eale for taxes, they were
not subject to tazation, beeanse the right to tax, withont the
power to cuforce payment by sale of the lauds, wonld be of no
avail.  The conscquence of the affirmative of the proposition
would be, that the owners of this vast amonnt of lands might
have remained in their possession and wse from the exceution
wnfil the matureity of the morteages, without the payment of any
tases upan them,

By scetion 1 chap. 139 Dig. p. 870, all lands, ete, ave made
suhject to tazation except such as ave exempt therefrom by the
compact between the State and the United States.

Tt is said that no species of property is ever to be regavded as
exempt from the operation of the taxing power, unless by vir-
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tue of some positive law—snch exemption ean never arise by
implication.  Blackwell on Tax Titles . 633.

Waiving anv question as to the power of the leewslatnre to
exempt partienlar lands from taxes, wherve lands generally are
taxed, we know of no statnte exempting the lands mortoagced
to the Keal Estate Bank from taxation.

The other branch of the proposition, that if the lands were
subjeet to sale for taxes at all, anly the equity of vedomption of
the martgagor could be sold, is cqnally nntenable.  Under onr
statute the land itself is sold for raxes, and not the partienlar
witerest ot title of the person to wheoan 1t 13 assessed A 11l and
perfeet title to the land passes hy the sale. where the procecd-
me ave vegmlar See Dig. ch, 1590, see's 92, 112, 116, 117, 142,
147

Lands belonging to the State, of course, wonld he exempt from
taxation.  They are not cmbraced within the object and inten-
tion of the statute.  The ohject of the statnte is to raise a reve-
nne from land, ete.. for the snpport of the government.  Tf the
lands of the State were taxed, the taxes would have to he paid
ont of the publie treasury, and of conrze no revenue wonld he
eaned by the operation, but a loss to the extent of the costs of
assessing and enllecting the taxes.

Ent the State cannot he vegavded as the owner of the lands
marteased to the Real Estate Banle, in the sense referred to
She has but an vltimate interest as a mortgagee, to indemnify
Ier ngainst the paymeit of the bands 1ssned hy her to the hank.
See Wilson vs. Biscoe et al, 6 Eng. 44,

It donbtless wonld be good policy for the legislature to pass

an act making some provision for the prescrvation of the ulti-

mate rights of the State in these lands, 1mder the mortgaces,
It nntil this is done thev must be held by the Court subject to
rxisting revenue laws.

The deeree of the Clonrt below is affirmed

Ahsent, the Hon. Thomas B. Hanly.




