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BISCOE ET AL. VS, COULTER ET AL. 

The Auditor's oleed for land, forfeited for non-payment of taxes and sold 
under the statute, (Dig: ch: 139, see: 131 to 147,1 is to be treated in 
the Courts as prime farie evidence that all things required by law to be 
done to make a good and valid sale: were done by the collector and 
Auditor and it is ineumbent upcin thp pyty asc.ailing the title of the 
purchaser, to show affirmatively a non-compliance with some substan-
tial requisite of the law: (Merrick & Fenno vs: Hutt, 15 Ark 3311 
Patrick vs. Davis, 15 Ark: 363. 

Where the collector, instead of offering for sale: separately, each tract of 
land advertised to be sold for taxes, presents the list to the persons pres-
ent: and offers to sell if they would buy, and they all reply that they 
wdl not boy any nt thpoi , it is but fair to presume that no injury re-
sulted to the owners of the lands by the failure of the collector to comply 
with the letter of the statute in the mode of offering the lands for sale. 
But this Court -would not encourage or sanction any substantial de-
parture from it, under any circumstances, 

A denial in the answer, when responsive to au allegation in the bill, of a 
matter not alleged to be within the peculiar knowledge of the respondent, 
will be treated as merely putting the alle ,,ation in issue, (Watson vs. 
Palmer, 5 Ark: 501; Burr vs. Burton, antej
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The testimony of the collector of taxes, if competent for such a purpose, 
is not sufficient to overturn and defeat a tax title to land acquired by 
purchase from the Auditor, by impeaching the truth of his own official 
return, attested by the cierk of the county, as to the mode of offering 
the lands for sale. 

If the lands are subject to taxation, they are subject to sale for taxes, 
the right to tax involving the power to enforce payment by sale of the 
lands 

Under section 1, chapter . 139, Dig. all lands are made subject to taxation 
except such as are exempt therefrom by the compact between the State 
and the United States; and there is no statute exempting the lands 
mortgaged to the Real Estate Bank from taxation; such exemption cannot 
arise, by implication, flora the fact that the State has a contingent 
mortgage interest in the land, 

Tinder our statute the land itself is sold for taxes, and not the particular 
interest or title of the person to whom the land is assessed; and though 
lands belonging to the State would be exempt from taxation and sale, 
the State cannot be regarded as the owner of the lands mortgaged to the 
Real Estate Bank, to secure the stock notes, so as to exempt them from 
taxation. 

Appeal from the Circuit (load of Sevier emuttly in Chancery 

The Hon. Shelton Watson ,Clrenit Judge. 

Pi'se & Cummins, for the appellants, argued at considerable 
length, that upon the sale, of the bonds of the State issued to 
the Real Estate Bank, it true,dthe iiiipw,siblu for the State to 
tax the lands mortgaged bN the stockholders of the bank to se-
cure their stock bonds, for a tax imposed upon the owners of 
the lands, as to tax her own absolute property. That if the 
State could tax the mortgaged lands at all, it was the mere tax 
on the equity of redemption; that if she could sell at all, the 
sale merely passed the equity of redemption; that if the tax 
created any charge ' oil the lands, it was junior to the mortgage 
liens; that the sale was onll of the equit y of redemption sub- — jeet to all the liens.created by the mortgages; and that the trus-
tees are entitled to have their decree of foreclosure executed. 

That the collector must comply with all the requisities of the 
law, (see. 98, ch. 119, Rev. Stat.,) or his sale carries no title. 
His total failure to offer the land at all, certainly destroys all 
claim of the State and the assignee. (Hodge vs. Wlison, 
Smed. & Marsh. 498. 

That although Hardiehi was a non-resident vet the lands
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mortgaged to Hamilton and Wright, who were residents of the 
county, were conveyed to them previously to the assessment. 
At law the mortgagee holds the fee, and it was illegal therefore 
to double tax these lands as the lands of a non-resident. 

Watkins & Gallagher, for the appellees, contended, that parol 
evidence cannot be admitted tn diqprove thP rtatillm nf au fiff/- 
eev in a collateral proceedmg, and that the testimony of the 
collector was wholly inadmissible. (Trigg vs. Lewis, 3 Littell 
131; Newton vs. state Bank, 14 Ark. Rep. 12.) But if the 
testimony were admissible to contradict his official return, it 
shows a sufficient, if not literal, compliance with the provisions 
of the statute. 

That it does not appear from the evidence that the lands 
were taxed at double tfimr valu p ; but the statute expressly re-
quires the lands of non-residents to be assess-ed at double their 
value, if they fail to furnish a list of them for assessment ; (Dig. 
ch. 139, p. 837). But if any person be aggrieyed by any assess-, 
ment, he may apply to the county court to have the same cor-
rected; and upon failure to do so, the assessment is conclusive. 
Dig. eh. 139, sec. 28 6 Pick: 98 4 Wend. 227; 3 Mass. 306; 6 
ib. 44; 10 Shepley 269 ; 15 \Term. 460 ; 9 Mete. 191; 6 Watts 
2 95. 

That is is immaterial whether the land was taxed in the 
name of the oWner or of the mortgagee—the owner was bound 
to see the taxes paid. Merrick & Fenno vs. Hutt, 15 Ark. 37; 
6 N. Hamp. 194; 1 Watts & Serg. 166. 

That the lands mortgaged to the Real Estate Bank for stock 
are liable to sale for taxes, the State being in no sense the 
owner of them, nor trustee for the owners: that the lands. and 
not the particular or limited interest of the party in whose 
name they werP assessed, passed by the sale. 

Mr. Chief Justice English delivered the opinion of the Court. 
On the 29th of January, 1850, Biscoe and others, trustees of

tbe Real Estate Bank, filed a bill in the Sevier Circuit Court, 
against David R. Coniter. Turner H. Buckner, William Wright, 
Benjamin F. Hawkins, Henry K. Brown, and Wm. Moss, "to
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carry decree into execution, of revivor, and in the nature of 
supplemental bill." 

The bill sets out and_ exhibits the I leed of assignment hy 
which the Real Estate Bank, on the 2d of April, 1842, trans-
ferred to trustees all its assets for the benefit of its creditors; 
and the several occurrances by which the couiplainants hecame 
trustees under the provisimis of the deed. 

The bill further alleges that one Benj. H. G. Hartfield was a 
subscriber for ninety-six shares of the capital stock of the Real 
Estate Bank, for which he made his bond for $9,600, dated 10th 
June 1837, and due 20th Oct., 1801. To secure the pavment 
of which, and any money that he might borrow upon his stock 
credit, he executed to the Bank, under the provisions of its 
charter, a mortgage on the 10th of June, 1837, and another on 
the 28th April, 1841, upon the S. E. 14 of Sec. 1, and the 
of the N. E. 14 of Sec. 12, in T. 13 S. of R. 33 West, which 
mortgages were duly acknowledged and recorded in Sevier coun-
ty, where the lands %%ere situated. 

On the 10th of April, 1840, Hartfield borrowed of the Bank 
on his stock credit, $2,945.33, for which he gave his note, with 
Robert Hamilton and Benj. F. Hawkins as securities, payable at 
twelve months from 19th April, 1840_ 

On the 21st December, 1839, he borrowed on the same ac-
count $1,500.07, for which he made his note to the Bank, with 
Henry K. Brown andWm. Moss as securities, payable twelve 
months after its date. 

These stock motes renlaining unpaid after maturity, the trus-
tees of the Bank filed a bill in the Sevier Circuit Court for fore-
closure of said mortgages, and payment of the notes After-
wards, ascertaining that, on the 8th of April, 1844, Harttield 
had mortgaged to Hamilton and Hawkins, the W.=, of the S. 
W 14 of See, 0, j JI T, 13 S. of R. 32 West; and N. E. 1./, "̀ of Sec, 
1 T. 13 S. R. 33 W., to secure and sa%e thafto harmless as his 
securities on the note first above mentioned. the trustees filed 
an amendment to their bill, stating this fact, and praying to be 
subrogated to the rights of the securities under the mortgage to 
them; and to have foreclosure thereof.
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This bill being against Hartfield, Hamilton, Hawkins, Brown 
and Moss, the trustees obtained a decree, by consent, on the 
16th of April, 1846, for foreclosure of both mortgages and pay-
ment of the amount due on the two notes, the lands mortgaged by 
Hartfield to the Bank to be first sold, and then those mortgaged 
by him to his securities, if the first failed to satisfy the decree 
Brittin was appointed a commissioner to make the sale, but he 
died in June 1846. and no sale was made, and the decree 
remained nue-reputed to the time of filing the present bill to car-
ry it into execution, etc. 

About the time of filing the original bill, the trustees also 
brought suits at law upon the notes against Hardield, Brown 
and Moss, in Hempstead, and Harfield, Ham:lion and Haw-
kins in Sevier county. Harfield, having removed to Texas, 
his securities applied to the trustees of the Bank late in the 
year 1845 or early in 1846, and proposed that Hartfield should 
give up all the mortgaged lands, and also the following lands, 
and he and they be released from said debts, to wit : the E /:-■ N. 
W.1/4 Sec. 1 T. 13 S. R. 33 W., and the W. frl. 1/- N. W. 1/4 Sec. 
6, in T. 13 S. R. 32 W., lying in Sevier county, the title to 
which two tracts, and some of the other lands being in one 
Wm. Wright. On the representations of the securities, and es-
pecially Brown and Hawkins, that the title was good, and the 
lands urine-limbered, the trustees agreed to this proposition. 

Thereupon the sureties procured Hartfield to return from 
Texas to complete this arrangement ; and about the 15th April, 
1846, it was finally agreed that the trustees would take said 
lands in full payment of Hartfield's debts, and release him and 
his securities therefrom. That the suit in chancery should pro-
ceed to form-1riro, nu ll title he obtained by the trustees to the 
mortgaged lands by purchase under the decree, and that Wright 
should convey to thehi the lands to which he held the title. 

Accordingly, on the 15th April, 1846, Wright conveyed to the 
trustees the EV, of the N. W. 14 and the N. E. 1/4 of sec. 1, in T: 
13 S., R. 33 W., and the W. frl 1/, of the N. W. 1/4, and the W. 
frl 1A-% of the S. W. 1/4 of see. 6, in T. 13 S., R. 32 W., by:deed
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duly acknowledged and recorded, with covenants of warranty. 
On this being done, the suits at law were dismissed, and the 
decree of foreclosure taken, that the trustees might obtain title 
to all of said lands, by sale and purchase under the decree. 

The lands, and the titles which the trustees expected to ob-
tain by the above arrangements, are as follows 

No. 1, S. E. 1/4 see, 1 (mortgages No, 1 and 2 and decree,) 
100 acres. 

No. 2, E. 1/. of N. E, 14, see 12, (mortgages No. 1 and 2 and 
decree.) 80 acres. 

No. 3, N. E. 1, 4 see. 1, ( mortgage No 3, decree and deed from 
Wright, ) 160 acres. 

No. 4, F 1,-/, of N. W. 3/4, sec. 1, ( deed from Wright,) 80 acres. 
No. 5, W frl. 1/-, of S. W. 14, sec. 0, (mortgage No. 3 and 

deed from Wright,) 104.04 acres, 
No. 0, W. frl. 1, N. W. 14, see. 6, deed from Wright, ) 105.- 

52 acres. 
Nos, 1, 2, 3and 4, being in T. la S , R 33 W., and Nos, 5 

and 6, in T. 13 S., R. 32 W. 
The bill further alleges that it turned out that all of these 

lands wcre assessed for the taxes of 1844 and 181-5, by the slier, 
iff of Sevier county, as the property of Hartficld, a oon-iesi-
dent. On the 13th September, 1845, he advertised them, 
some way, to be sold for taxes on the 1st Monday, Ibeing ad 
day) of November, 1845. The lands were assessed at $6 per 
acre, or for their whole value $8,694. The sheriff never legal-
ly advertised the lands in point of fact, never sold them, or 
offered them for sale at all, but reported them to the Anditor 
as stuck off and forfeited to the State for non-payment of taxes 
for 1844-5 , on the 3d Nov. 1845, be reported the taxes and 
penalt;r olt them to be as follows; 

No. 1, State tax and penalty, $3.09 ; county tax and penalty, 
$6.90. 

No 2, State tax and penalty, $1,50 ; county tax and penalty 
$3.45. 

No. 3, State tax and penalty, $3,00 ; county tax and penalty. 
$0.90,
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No_ 4, State tax and penalty, $1.50, county tax and penalty, 
$24-!'t, 

No. 5, State tay rind penalty, $1.96 ; county tax and penaltY, 
$4.51. 

No, G. State tax and penalty, $1.08; ectunty tax and penalty. 
$4.55. 

Them was sonic mistale in the description of No. 4 in some 
of the proceedings, but complainants do not insist upon it as 
a fatal objection. 

The bill alleges that the lands were either never sold, or of-
fered for sale at all, or if offered for sale, or sold, it was void; 
because tbe taxes for two Years were added together. and the 
sale, if made, was for taxes and penalties for both years, with-
out an y right to sell for the taxes for 1844; that none of the 
lands had been omitted in the assessment list for 1841; that the 
sheriff had not paid all the taxes charged against him in 1844. 
so as to give him a lien on the lands, under which he could sell; 
and if he had such a lien be could not include the penalty. 

But the said lands being pretended to be struck off and for-
feited to the Slate, they were offered for sale by the Auditor, 
on the 14th of February, 1848, and not lii mg. sold for want of 
bidders, lie sold them on the 28th of that month for the taxes. 
penalties and costs, to the defendants Coulter and Buckner, and 
executed to them a deed therefor. 

That the two stock-mortga“es of Ha-afield were, by the pro-
visions of the charter of the Real Estate Bank, transferred to 
the State and the hond-holders, so that when the lands included 
in these mortgages were, or were pretended to be strnck off to 
the State, she had an interest in them as -mortgagee. 

That the trustees and their officers were wholly ignorant of 
the proceedin gs to forfeit the lands for taxes, and of eonlter 

and Buckner haYing purchased them of the Auditor, until the 
s limmer of 1849, always supposing, np to that time, that the 
taxes had heen regularly paid. Coulter and Buckner had taken 
possession of the lands, and were using them as their own; and 
had cornmenced proceedings for confirmation of their title. 
Hamilton had died insolvent, and Hartfield was in Texas.
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The bill prayed revivor and execution of the decree of fore-
closure, cancellation of the title of Coulter and Buckner, and 
an account from them of rents and profits, deducting taxes, 
penalty and costs justly ehaigeable to the trustees, etc. But 
if this relief could not be bad, then the hill prayed a rescission 
of the areerieiit made by the trustees with Hartfield's securi-
ties, to take the lands in payment of the debts; and decree 
against Hawkins, Moss and Brown to pay the amounts foi 
which they were respectively sureties; and against AV] ight on 
his warranty for the value of the lands conveyed by him to the 
trustees; and for general relief. 

Coulter and Eneknea filed a joint answer_ As to their title, 
they allege that the lands were regadarly listed, assessed and 
' Ivied upon the tax books of Sevier county in 1845, for the 
State and county taxes, assessed and due thereon for the years 
1844 and 1845, in the name of Hartfield as, and who then was, 
a non-resident. That the taxes remaining wholly unpaid, the 
sheriff and collector made out and transmitted to the Auditor, 
and also filed in the office of the clerk of said county, a list of 
all lands assessed for taxes in the year 1845, belonging to non-
residenls, including those assessed to Hartfield, stating the 
amount of State and county taxes due thereon and unpaid. 
That no one ha ying paid the taxes assessed against Hartfield, 
into the State Treasury, the Auditor, after correcting and ad-
justing the list, caused a notice to be ' published, as from the 
said sheriff and collector, on the 24th Sept., 1845, in the "Ar-
luinsas Banner"' at Little Hock, that the lands in the list so 
corrected, w hich was there published, including Hartfield's, 
would be sold for taxes, etc., by said collector, at the Court-
-house door in said county, on the first Monday of Nov., 1345, 
unless the taxes, penalty and costs were previously paid. That 
the taxes, etc,, on Hartfield's lands remaining wholly unpaid, 
the said collector, in pursuance of the notice, did proceed, at the 
time and place named therein, to offer and expose for sale, 
separately, ■-aull of the tracts of land assessed to Hartfield, and 
no person biddirnT for either tract, each was declared and en-
tered as forfeited, and sold to the State in pursuance of law.
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etc. That the clerk of the county attended the sale, and made 
a regular record of it in the book and kept for tliat purpose, show-
ing the sale to the State of Hart-field's lands, and the amount of 
taxes, penalty, ete., due on each tract, a eopy of which record 
was by him sent in due timc to the Auditor, That the lands 
in question were mit asse ssed in 1844, nor pot on the tax bor,k 
for that year, but were omitted hy mistake, and therefore, as-
e,sed tor both years in 1845. That the proceedings of the 

sheriff and colleetor were regular, and in accordance with the 
statute throughout. That did not sell for taxes of 1844, un-
dei any lien that lie had or claim ed, hut hecuuse the lands were 
not assessed in that year. That the taxes, etc, charged 
each tract, are correctly stated in the bill, and are not PIKOP4- 

sive. etc. 
The answer admits that the lands wele offered for sale, n,4 

fc.rfeiteil lands% by the Auditor, on the 2d Monday of February, 
1848, and not sold for want of bidders. That on the 25th of 
the same month, respondents paid to the Auditor all the State 
and county taxes, interest, penalties, costs, etc_, :due thereon, 
and theielev form hascil the said lands of the State, and obtain-
ed the Auditor's deeds therefor, etc: 

The admit that the stock mortgages eNcented by Hartfield 
-Hoop part of the lands, were, by the letevisions of thc charter 
of the Bank, transferred to the State to indemnify her on ac-
count of the bonds iq,med lw her for the Bank , that complain-
ants were trustees for the State; and that, at the time the lands 
were forfeited, the State had an interest therein as mortgagee: 
1 ollt the y insist that this rather strengthene d tleap prejudiced the 
title of respondl uts, inasmuch as the State, through the Audi-
tor. voluntaril y and for a valuable consideration, sold and con-
veyed to them all her right, title, intmest and claim, in and to 
said lin-ids—and that complainants, being mere trustees of the 
State, were estopped frrrrn controverting the title of respond-
ents, even if the collector had not conformed to the statute in 
the proceedings which resulted in a forfeiture of the lands, 
etc:

Respondents did not know what knowledg-e complainants
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had of the sale of said lands for taxes, etc., but they insist that 
the lands being regularly advertised, ete., complainants had 
the sante notice that other land holders have that it was their 
duty to pay the taxes ; they were chargeable with notice, and 
were bound to take notice at their peril, 

The other defendants answered the bill also, but by consent 
of all the parties, the case, as between complainants on one 
side, and Coulter and Buekner on the other, was heard by it-
self, without prejudice to the right of the complainants after-
wards to bring on, like a separate ease, that between them-
selves and Hartfield's securities and Wright. It is, therefore, 
unnecessary to make any statement of the other answers. 

The Lomplainants filed a replication to the answer of Coul-
ter and Buckner, and on the final hearing, the bill was dismiss-
ed as to them for want of equity; and complainants appealed. 

The validity of the tax title of the appellees is the only mat-
ter of controversy involved in this branch of the case. 

It :seems from the pleadings and evidence in the cause, that 
the appellees purchased the lands in question from the Auditor, 
under the provisions of sec 144-'5-'6-'7, eh, 139, Dig. p. 894; 
and received his deed for each tract thereof. 

These deeds are as good and valid, and have the same force 
and effect as deeds made by the Auditor for lands sold by him 
at public auction, etc. Ib. see. 147. 

The Auditor's deed for land sold by him at public auction 
(under sec. 131 to 143, di. 139, Dig.,) is to be treated in the 
Courts as pi ima faci42 "evidence that all things required by law 
to be done to make a good and valid sale, were done by the 
collector and the Auditor." Sec 142. Merrick & Fenno vs. 
Hntt, 15 Ark. 331. 

In order to avoid the title of appellees, therefore, it was in-
cumbent upon the appellants, who assailed the title, to show 
affirmatively a non-compliance with some substantial requisite 
of the law, in the proceedings which ultinmtely resulted in a 
sale of the lauds, by the Author, to the appellees. Merrick & 
vs. Hutt, ubi sup. Patrick vs Davis, 15 Ark. 363. 
' The evidence read upon the hearing conduces to sustain but
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one of the objections made by the appellants to the regularity 
of : the proceedings of the collector, etc.; that is, that he did not 
offer tlie lands for sale, at the time they were forfeited to the 
State, in the mode prescribed by law 

On this point, the deposition of Jackson, the collector, is as 
follows 

"The lands of Hartfield, with others, were advertised to 
sold at the time and place prescribed by law. At the time ap-
pointed for the sale, I, as collector, etc., attended at the Court-
house door of Sevier county. Ira N. Holman, the cleric of the 
county, and Fred L. Riddy ( an attorney, were tbe only per-
sons present. I made Inown that I would sell said lands for 
the taxes; and Holman and Riddy said they would not buy any 
of thein I then struck off said lands as forfeited to the State. 
There being no persons present but those above named, and 
they saying that they would not buy any of said lands, I did 
not go over the lands offering each tract separately. I refer to 
the lands assessed to Hartfield, as well as those assessed to 
other persons, which were advertised for sale at that time." 

Cross-exarmned by appellees—"I had, at the time and place 
of said sale, a list of said lands, and announced and made 
known that if either of said persons would bid for any tract of 
said lands, I would cry it ; and they said they would not bid for 
any of them. I had a list of the lands, and exhibited it at the 
time. If either of the persons present would have bid for the 
lands, L would have cried the tracts separately, and told them 
so. The town of Paraclifta, the place of sale, was very obscure 
and thmly inhahlted—hut few persons then residing in it—
Only five or six men—But few persons living near the town, 
the skttlements being a considerable distance off, It was not 
usual for many persons to congregate at the town except at 
Court, and other public days. I was sheriff of Sevier county 
from 1S4O to 1848. At the time of said sale, and for some time 
before and after, the opinion prevailed to a considerable extent 
in the enmity, that : tax titles were worthless, and but few per-
sons were disposed to tilly at sueh sales. I do not recollect that 
any persons were in town on the day of sale except the eiti-
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zens. I offered the lands for sale at the Court-house door be-
tween 10 o'clock A. M. and 3 o'clock P. M. publicly. The sale 
was conducted as public sales usual] y are, there being no means - 
used, within my knowledge or belief, to prevent persons from 
attending it." 

Re-examined by appellants.—"In the above statements, I refer 
not only to the lands assessed to Hartfield, but to all lands ad-
vertised for sale at the time referred te. The whole list of 
lands then offered for sale, were stricken off in the same wav, 
there being eleven tracts besides Hartfield's lands. But I had 
the list there, and exhibited the same, so persons could see if 
they wished to do so. I do not know that the persons present 
knew the numbers of the lands, but they might have seen the 
list containing the description of the lands, if they wished to do 
so. According to my recollection, I did not cry the amount of 
taxes due on each tract." 

Re-cross examined by appellees :—"said lands had been ad-
vertised at the Court house duoi, in said town of Paraelifta ; and 
Hohnan, the cleik, kept his office in a few yards of the Court 
house door, and Riddy, the lawyer, resided in the town, about 
150 yards from the Court-house. At the time of the'sale, I liad 
the advertisement, or a copy, contamnig a description of sa id 
lands," 

This appears to have been the olikk deposition read upon the 
hearing. It was read by agreement of parties, with an express 
reserA a tion of objection to competency and relevancy. 

The proceedings of the collector being regular up to the tune 
of sale, his power to sell the lands was complete. The ob j ec-
tion made to the validity of his sale of the lands to the State. 
does not rilate to his power to make the sale, but to the manner 
in which be exercised the power. The objection is, that he did 
not cry the lands by separate tracts. 

The law requited the collector to offer for sale, separately, 
each tract of land contained in the advertised list, etc, Dig. eh. 
139, sec. S. 

The person offering at such sale to pay the taxes, etc., on
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any tract for the least quantity. becomes the purchaser of such 
quantity. Pe see. 99 

Every tract of land so offered for Rale; and not sold for want 
of bidders, is entered as sold or forfeited to the State, etc, Tb. 

sec, 104, 116l 
It is insisted by the appellants that if the collector had of-

fered and cried each tract of the lands in question separately 
one of the persons present inight have lii, mrd agreed to pay 
the taxes, etc , doe on each tract for a less quantit y than the 
whole of the tract, and thereby have saved to the owner the re-
mainder. 

From all the facts stated_ by the collector, however, the pro-
bability is very strong that the result would have been as it was, 

had lie gone through the form of offering each tract separately, 
because it scums that the only two persons present stated to him 
distinctly, after be had exhibited a list of the lands, that they 
would ri,41- bid for any of them. Supposing, therefore, the depo-
sition of the collector to he compefint, and all the facts stated 
by him to he true, it is but fair to presume that no injury re-
sulted to the owner of the lands by the failure of the collector to 
comply with the letter of the Statute, in the mode of offering 
the lands for sale, See Blackwell on LIX Titles, ch: 14, p. :305, 
et seqr. 

The mode of offering lands for sale presciibud by the statute, 
however, is simple and just. and we would not encourage or 

sancth in any substantial departure from it. under any circum-
stances. 

But if the irregularity in question were fatal 1-44the title of the 
appellees, can the deposition of the collector, be regarded as 
competent and sufficient to establish such irregularity against 
the other evidence in the cause? 

The bill alleges the irregularity. The answer denies it, and 
avers that the lands were offered by separate tracts. The de-
nial is responsive to the allegation of the bill, but the matter 
alkged not being within the peculiar knowledge of the respon-
dents, the answer will be treated as merely putting the allega-
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timi in issue. Watson vs. Palmer, 5 Ark. :501 ; Burr vs. Burton, 
17 Ark. 

The onus probandi was upon the appellants. The only evi-
dence produced bv them was the deposition of the collector. 

The appellees produced the Auditor's deeds, which, as we 
have seen, were prima tocie evidence of the regularity of all the 
proceedings of the collector. 

Moreover, the clerk of the County Court is required to attend 
such sales of lands for taxes made by the collector, and make a 
record thereof in a book, etc., describing the several tracts of 
land, etc., as they are described in the Icollector'sr list, stating, 
in separate columns, the State and county tax, with the penalty 
thereon, and how much of each tract, etc., was sold, and to 
whom sold; and such tracts as remain unsold, for want of bid-
ders, he is required to enter as sold to the State. Dig. ch. 139, 
sec. 101. 

He is required also to make out and certify a copy of such 
record to the Auditor, etc., sec. 105. 

It appuars that Holman, the clerk of the Comity Court of Se-
vier county, attended the sale in question, and in compliance 
with the statute, kept a record thereof, and certified a copy of 
such record to the auditor, showing that the six tracts of land 
assessed to Hartfield, describing the numbers of eaeh tract, 
with the amount of taxes, etc., due tlivreon, were not sold for 
want of bidders, and entered in such record as sold to the State. 

The clerk was acting in his official capacity, and made the 
iecord and return to the auditor under his official oath, and 
such return must necessarily be regarded as some evidence that 
the several tracts of land had been offered for sale in accordance 
with law, and forfuited to the State for the want of bidders. 

Furthermore, the statute made it the duty of the uolleutor. 
immediately after such sale, to make out a correct list of all 
lands that were forfeited to the State, at such sale, for want of 
bidders, under his hand, and attested iiv the clerk of the County 
Court, and to cause the same to be recorded in the recorder's 
office of his county; and declares that it shall be evidence, in 
all Courts ot this State, that the title to each and every tract of
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laud, etc., contained in such list, has passed to, and vcsted in, 
the State. Dig. ch. 139, see. 117. 

Tt appt , ors that, in compliance with this statute, -Hi p collector 
returned a list, attested by the clerk, embracing the several 
tracts of land assessed to Hartfichl, rold 4,111-ovi-rtg that they had 
been offered for sale, and stricken off to the State for want cif 

holders. etc. 
This return was also made upon the official oath of the col-

lector as well as-the clerk. 
Ry these retarns, the collector and the clerk had placed upon 

the public reeords evidence, under their official oaths, that the 
several traets of laud assessed to Hartfield hind been offered for 
sale in accordance with law, and forfeited to the State for want 
of bidders. We say had been offered for sale in, accordance with 
law, because if they had not been so substantially offered for 
sale, both the collector and the clerk were giiilt y of fraud, if 
not of official perjuyy, in making their ieturns. 

,The appellees finding, as we must suppose, such evidence 
upon the public reeords that the lands in question had been 
regularly forfeited tn the State, purchased them of the auditor, 
in good faith, as it may be presumed in the absenee of any 
showing to the contrary, paid their money for them, and entered 
into possession of ilium. 

Now shall the collector be permitted to overturn and defeat 
their title by impeaching the truth of his own official returns ? 

The decisions seem not to be in harmony as to the competen-
cy if thr office; to be a witness to impeach the truth of his re-
turn. Iii simi Pa .,es he has hPen held to be incompetent ; iii 

others iiie ohpytion has been put to his eredibility See Mere-
dith vs: Shewall, 1 Penn: R., 491i. Carpenter vs. Sawyer et at. 
17 Verm, 123. 4 Cowen & Hill's notes, Phil. E y, p. SO1, 2, and 
cases cited. 

In the case of Tucker vs, Wilamowiez, 3 En ,. ; R. 11191, this 
Court adopts the comprehensive rule "that every person not 
interested in the event of the suit, nor incapacitated by his re-
ligious tenets, nor by the commission nf an infamous crime, is



428	 t_Asks DV 1HE SUPREME COURT 

Eiscoe et al: vs. Coulter et al 	 January 

a competent witness All other circumstances affect his credit 
only 

If this rule can be regarded as applicable to the competency 
of an officer to impeach his official return, and if he most be 
held competent, notwithstanding. the many considerations of 
public policy against it, yet his credibility, is so deeply affected 
that his evidence could have but little weight Because, Laving 
made his return upon his official oath, and rights ha vin,ir grown 
up under it, when he is offered as a witirdss tp impeach the 
truth of that return, it is not only oath against oath, but the in-
tegrity of his inotivis in impt aching the ietcan lied well be 

II estICAR'd . 

TIPon the state of the pleadings, and the whole of the evidenec 
in this case, we shall therefore hold that the deposition of 

the colleetor is not soffietent to ma alidate and overtnrn the 
title of the appelita-s to the lands in question, 

It may be finthei remarked that till facts appearing upon the 
tetsoill 1 wfote us, show no such dili gence on the part of the ap-
pellants in reference to the preservation of their rights to the 
lands in question, as to give them any pecuhar claim to relief 
in a Court of equity as against the appellees, It appears that 
the:k filed the original bill to foreclose their mortgages upon 
part of the lands in January, 184t, after which the lands were 
advertised for sale lcs the collector, etc., and forfeited to the 
State in November following. That the advertisement was 
published in a newspaper printed in Little Rock, where, under 
the dead of assiriamtnt, the trustees held their meetings, and 
thou cashier and attorney kept their offices: That in April. 
1846, l-he appellants perfected the arrangement with Hartfield 
and his securities, 15 which they were to have acquired title to 
all the lands. That it was about eighteen niontliis after this, 
befoie the time eNpited in ■\ hich they had the right, under the 
statute, to redeem the lands from the auditor, by paying the 
taxes, etc,, for which they had been forfeited to the State. That 
after the expiration of two years from the time of forfeiture, the 
auditor again advertised the lands for sale, in a newspaper 
printed in Little Rock on the 2d Monday of February, 1848,
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publicly offered_ them for sale for the taxes, ete 1 ,	 upou them, 
and they were not sold for want of bidders. After this, they 
were purchased of the auditor by the appellees. During all 
this time, and whilst, all these public proceedings were taking 
place. the appellants seem to have paid no attention to the pa)- 
anent of taxes upon the lands. 

The (=o -inHel for appellants have devoted most of their argu-
ment in this ease, to the propositteu that the two trnets of land 
embraced in Hartfteld's steel: mortgages to the Real Estate 

llant7, were ilyt Subject to sale for taiWS, or if subject to sale 
that only Hardield's c h illi-) of redemption tAtrild he sold, and 
tlmt the lands would remain subject to the• lien of the mort-
gages, etc: This propesithal applies to all the lands mortgaged 
to au . ',Auk to seein ,e the payment of stoe', etc. 

It appears that thore were 207,101 acres af these lands, val-
ued by commissioners at $1,3R0,772.2S flouge',, Rep p 5 By 
the terms of the mortgre:vs, the mortgagors were to remain in 
the 11Se and occupation of the lands until the maturity of the 
debts secarred by the moitgages, and default of payment. The 
bonds given for stock subscriptions do not matme until the year 
1801 In equity, the lands are regarded as belonging to the 
mortgagor,4 until default, etc_ The mortgages are merely se-
curities for the debts, etc. 

If these lands were IDA sultject to sale for tro,-es, they were 
not suliject to taxation, because the right to tax, without the 
power to enforce payment by sale of the lands, would be of no 
avail. The consehnelice of the affirmative of the preposition 
would be. that the owners of this vast amount of lands might 
have remained in their possession and use from the execution 
until the maturity of the mortt,ages, without the payment of any 
taxes upon them. 

By section 1 chap_ 139 Dig. p. 870, all larid, etc , aro maile 
subject to taxation except such as are exempt therefrom by the 
compact between the State and the United States. 

It is said that no species of property is ever to be regarded as 
exempt from the operation of the taxing power, unless by vir-
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tue of some positive law—such exemption ean never arise by 
implication. Blackwell on Tax Titles p. 633. 

Waiving any question as to the power of the legislature to 
exempt particular lands from taxes, where lauds generally are 
taxed, we know of no statute exempting the lands mortgaged 
to the Real Estate Bank from taxation: 

The other branch of the proposition, that if the lands weie 
subject to sale for taxes at all, only the equity of redemption of 
the mortgagor could be sold, is equally untenable. Under onr 
statute the land itself is sold for taxes, and not the particular 
interest or title of the person to whom it is assessed A full mid 
perfect title to the, land passes by the sale, where the proceed-
ing are re■mlar	See f)ig eh, 139, see's 92, 112 : 110, 117, 142, 
147. 

Lands belonging' to the State, of course, would Li- exempt from 
taxation. They are not crab-laced within the object and 1111TII-
tiob of the statute: The object of the statute is to raise a reve-
nue from land, etc., for the support of the government If the 
lands of the State were taxed, the taxes would have to be paid 
out of the public treasury : and of ColUse no revenue would fro 
gaincd by the operation, but a loss to the extent of the costs of 
assessing and collecting the taxes. 

But the State carrnot be regarded as the owner of the lands 
mortgaged to the r -Leal Estate Bank, in the sense referred to 
She has but an ultimate interest as a mortgagee, to indemnify 
lter rigathst the uaymeit of the bonds issued hy her to the bank: 
See Wilson vs_ Biscoe et al , 6 Eng. 44. 

Tt doubtless would be good policy for the legislature to pass 
an act making some provision for the preservation of the ulti-

mate rights of :the State in these lands, under the mortgages, 
but imtii this is dune the y must be held by the Court subject to 
existing revenue laws. 

The decree of the Court below is affirmed 
kbsent, the Hon, Thomas R


