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RupDELL ET AL. vs. AMBLER.

Although the statute (Dig. ch. 90 see. 7,) make all bonds, bills, notes,
assurances, ennveyances, and all other contracts or securities whatso-
ever, taken upon a usurious consideration, void: yet if the debtor comes
into a Court of chancery to set aside such contract, on account of usury,
he must, before he shall be entitled to relief therefrom, whether the nsury
be established by the answer, or other proof. pay or offer to pay the prin-
cipal actually borrowed, or advanced to him, with legal interest.

A mortgage with power of sale, or deed of trust, given to secure the pay-
ment of money advanced or loaned upon a usurious contract, is void. and
will be so decreed by a Court of equity; but where the debtor comes into
Court to set aside such conveyance, the Court will hold the property
pledged, as a security for the payment of the sum actually loaned with
legal 1nterest.

Where the dehtor comes into a Court of equity to he released from a
usurious contract, or to set aside the securities given therefor, he must
pay, or tender the whole amount of prineipal and interest; or the Court
will, upon demurrer, dismiss his bill: but if the defendant answer the
bill generallv, the Court will proceed to render such decree as may be
consistent with equity and good conscience.

Appeal from Circuit Court of Independence county in Chancery.
Hon. Beavrort H. NerrLy, Cirenit Judge.
Jardan for the appellants.

The complainants was not entitled to the relief prayed for in
his bill for the reason that he did not hring intn Court, or offer in
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his bl to pay the amount really due, with legal interest there-
o and has il <honld have heen disinissed with ensts, ete. 1
Story’s Eq. Tnr. sec. 64 ; Fanning vs. Dunhany, 5 J. O, R, 122 -
Eagle v, Shotwell, 1.7, €L R, 536 - Rogers vs, Rathbnrn, 1.7, .
R. 267 Tupper et al. vs, Powell, Th, 456 MeRaven ot al. vs,
Forbes. ¢ Tow, { Miss.) Rep 569515 T R, 5557 2 Thess, 5411
Paige Rep. 5445 4 Tibb 460: 5 Duna 83,

Alr. Justiee Haxry delivered the apinion of the Clonrt,

LThis was o Lill in chaneery, hronght by the appellee against
the appellauts, in the Independence Crrenit Conirt, praving
among other matters, that the appellant, Tinddell, might be en-
joined or restramed trom proceeding to recover  judgient
aguinst the appellee, on the law side of the Court, npon a cer-
tam anency hond, on the gronnd that it was nsurious and void :
and that the appellauts might father be vestrained from fore-
closing, hy sale, 4 ceitain deed of trust, whieh had been e
and executed by the appellee to the appellant, Byres, as tristec
for Lis co-appellant, Ruddell, to =ceure the payment of the .l
leged wsnrions mones bond, npon whiel the action songht to In
ewjomed, wus alleeed to he fonnded,

Fothappellants filed separate answers, ainl ou the cowing n
of therr answers, the appelloe fil-d an anended and supplemen-
tal Dill, inc which it was charged that. sinee the exhibifion ot i
oviginal bill, the appellant, Byvres, had procceded to toreclos:
aud sell the land named and specified i the deed ot frost 1nade
to him, as trustee for his co-appellant, to <cenre the pasment of
the nsurions debt set torth m his ariginal hill: fhat appellant,
Ruoddell, Liad hecome the purchaser of the Tand, wnder suel =ale
for the price of four hundred dollars, which =vm was entered o=
i cvedit on the nsurions moncy bond ; and praving, among other
matters, that the sale by Byresto Ruddell, under the deed of
trust, wight be cancelled and declared void—that the Posses=ion
of the land might be divested out of Rnddell and restored fo ap-
pellee, and that hoth appellants meht be perpetnally (njoined
trom further proceeding nuder the deed of trust, and the asser-
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tion of title nuder the sale and purchase ot the land thereun-
der.

The appellants filed separate answers, also, to the amended
and supplenental hill.  lssue was taken to the scveral answers
of the appellants, by veplications in short, by consent.

The pleading bemg thns made up in the canse, it was st
down for hearing wpon the eriginal, amended and sapplemen-
tal bills, the answers of the appellants to cach, and the replica-
tions of appellee to those answers, and the several exhibits mads
by the parties respectively.

The canse wias heard on the 26th Mavch 1855, when, the
reeord shows, the following faets, in snbstance, werc elicited :

That on or ahout the 21st Mareh, A 1. 1854, the appellant,
Ruddell, at the pressing solicitation of appellee; let them have
in eash the s of $350, and agreed to pay, and did afterwards
pay, tor him. cortain liahilities, judaments and costs, amounting
in the aggregate to the further smn of about one hundred and
fifty-siv dollars, wleh, added to the other sum loaned him m
ensh, makes the augregate snm of abont five himdred and siy
dollare—appellant Ruddefl, at the same fime, agrecing with the
appelle fo hold him havmless against the liahilities, jndgments
amid ensts assumied, and that, at the time of the advanee of the
som of $450, and the agrecment o puy the vestdne, to wit, on
the 21st March, 1854, the appellec, ineonsideration thereof, ex-
vented and delivered to Ruddell his writing obligatory or money
bond, of that date, payvable to Fuddell, fonr months thereatter.
for 600, hearing it vest after dne at the rate of ten por centiin
per anmum and that en the <ame dav. and of the samc date,

the appetlee, to sceare the payvinent of the writing obligatory or
money hend, exceuted and delivered to the appellant, Bvres, o
Jeed of trnst on a teact of land Iying in Tndependence eounts.
with full power fo sell the same to the highest bidder, and with
the proceeds to pay off and extinguish the writing obligatory ov
money homd  That the Jeed of trust so excented was duly ne-
Tmowledzed and reeorded m the connty of Independence, as the
Taw in ~uch cases diveets and recires, and that wnde1 the power
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to sell eomtained therein, Byres, in conformit)' therewith, on the
st Augmst 1854, sold the land, and Ruddell heeame the pi-
chaser for the sin of $400. . That Byres conveved the land. so
sold and prrchased, to Ruddell, by Jead dated 2d Sept 1854,
wlich was also duly actnowledged and reeorded in the eounty
ot Independence, aud that Ruddell had comnmenesd an aection
of debt, on the law side of the Independence Cliremt Court, to
coeree the colleetion of the halanee due on the writing ohliga-
tors or money hond, after the eredit of the $400 twas given
thereon as the price and valne of the land soli by Drvics to
Ruddell, under the deed of trust as above,

On this state of facts, the Clourt below, upon the hearing, de-
ereed that the consideration, for whicl the writing obligatory
and deed of trust Lad been exeented, was nsurious in the pm-
view of the statute in such case made and provided. and  as
such that those sceurities were void m law and equity : declar-
ng also, that the sale by Byres to Ruddell, under the Jeed of
trust, was also void. and that the couvevanee shonld uot, and in
conseienee ought not to invest the latter with anv right or title
to the lands therein deseribed and specified and divected that
the writing obligatory, the deed of trust made to secnre 1t, and
the deed from Byres to Ruddell, should he given up to be can-
ccled: that Ruddell be perpetnally injoined from proceeding
with his action at law to collect the residne of the debt set forth
in the writing obligntory or money bond, and forever restiained
and inhibited from setting wp his title under Byres to the land
sold and purchased under the deed of trust, and that he forth-
with qnit possession of the tract of land, and vield 1t to appel-
lee, and that both appellants pav the costs of the snits

We think proper to remark, at this place, that, notwithstand-
ing there was a prayer for an injunetion in the original bill, it
does not appear that application was ever mude to the chan-
ccllor for an injunction in accordance with the prayer of the
bill: nor does it appear that an injunction was ever awarded
in the eause, nntil the final hcaring, and the final deeree was
rendered,
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Ruddell and Byres prayed an appeal, upon which the cause
is now pending in this Court.

The appellants insist that there is error in the decree, in sev-
eral respects; which we will proceed to consider and deter-
mine.

Usury 1s defined by the books to be, the taking of more in-
terest, for the use of money, than the law alleges. And to con-
stitute the offence of nsury, therefore, there must be an agiee-
ment, that he, who has the wse of the money, shall pay the
owner of it more than lawful interest: that is. more than the
law permits to he paid for the nse of money.  See 2 Parsons on
Clont. 284-5,

The law of this State provides that ereditors shall be allowed
to receive interest, at the rate of six per centnm per annum, when
no rate of interest is agreed upon, for all moneys after they he-
come due by an instrument of the debtor in writing, on money
lent, or monev due on settlement of accounts, from the day of
liguidating or ascertaining the balance due thereon; on money
received for the use of another and retamed withont the owner’s
Imowledge of the receipt therenf; on money due and swithheld
by an nnreasonable and vexation delay of payment, or settle-
ment of aceounts; and on all other moneys due, and to become
due, for the forbearance of payment whereof an express promise
to pay interest has been made.

The parties may also agree in writing for the payment of in-
terest, not exceeding ten per centum per annum, on money due,
or to become due npon any contract, whether under seal or not.
See Digest ch. 90, sec’s, 1 & 2, p. 614.

It is not unlawful thereforc, in this State. for persons to con-
traet in writing for the payment of interest at ten per centum per
annum, for the use or forbearance of money, by way of a loan
or advance.

It is further provided by onr statute, that all bonds, hills, notes,
assurances, conveyvances and all other contracts, or securities
whatsoever, whereupon or whereby there shall be reserved,
taken or secured, or agreed to be taken or reserved, any greater
sum, or greater value for the loan or forbearance of any money.
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voods or thlnrr‘ in action than is preserib e, shall be void.  See
Digest ch. 60, sec. 7, p. 615,

This statute seems to be very similar, 1w its provisions to the
Fhglish statute ot 12 Anne Stat. 2 c¢h. 16, exeept that, m that,
the rate of interest anthorized to be talen ov demanded was only
five per centuim per annum : so that the English adjndications up-
on that statute are entitled to gTeat welght amd consideration,
by the Conrts here, in detcrmining questions arising nnder, aud
growinge ont of, the eonstruetion of onrs.

There ean be no doubt, we apprehend, from the ease made
by the pleadings aud proof 1 this canse, that the transactions
between Ruddell and the appellee woere thoronghly nsurions:
for it 1s manifest hevond dispute, that the gross amount ad-
vaneed 1n eash to, and assumad by Ruddell for and on acconnt of
appellee, was only $5006, whilst the hond taken to sceuie that
amonnt was for the sum of $600, pavable at fonr months from
its date. It 1s as equally elear that the deed of trust, inade bs
the appellee to Byres, was made to seeure this nsurions hond,
The question artses, on this state of faets, what velicf the ap
pellee was cutitled to, and what should have heen decreed to
him by the Com't helow.

5 contfiact
\’mr], or forfEIts a ]»art of the prmclpaL or 10:;31 lntr)resf, by wav
ot penalty, the ereditor, of conrse, must lose this, for the debtor
may inferpose this defenece Lowever incquitable it may be. Q: Y
2 Parsons on Clont. 403-4: Ambler vs. Ruddell, 17 Axle. 7. 138
and anthorities there cited.

But if the debtor make himselt a p]aimiff, and seck relief
aguinst a contraet for 1ts usury, 1t is held, m equity, that he
must pay or tender the whole amonnt of prineipal and legal in-
terest.  See 2 Parsons on Clont. 404, Scott vs. Nesbit, 2 Brown's
Ch. t. 642, Ex. parte Skip, 2 Vesey 489, Banfield vs. Solomons,
Y esey S84, nlwna va. Ruthbauin, 1 Johns, Cl. R, 363. Ti‘lp’p(ﬁ
vs. Powell, ib. 439, Fanniug vs. Dunham, 5 Johus. Ch. R. 122
Fulton Bank vs Beaech, 1 Paige 425. Morgan vs. Schermerhorm
1ih 544, MeDamels vs. Barnum, & Verm. R 292 Jordan vs
Trumbo, 6 Gill & Johns. 103. Thomas vs. Mason, § Gill 1.
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Annoymnous, 2 Des. Ch. K. 333, Stone vs. Ware, 6 Munf. 541,
Shielton ve, Gill, 11 Ohio R. 417. Day vs. Cunnnings, 19 Verm.
R. 406, Balinger ve. Edwards, 4 Tred. Eq. . 449, Phelps vs.
Pierson, 1 Towa 121, Wilson v, Hardesty, 1 Ma Ch Dee. 66.
Hindle vs. O'Brian, 1 Tannt. 413. Roberts ve, Goff, + B & Ald.
92, And it is said that this rule is predicated npon the maxim
or principle in equity “that he who sceks equity to ‘obtain re-
lief, mmst do equity.”  See Trimbo exi. vs. Blizzard and Jacols.
6 Gill & Jolms. R. 24: 1 Story's Eq., sec. 64, p. 77 1 Tucker's
Clom 371

Tt will he seen m the seqnel of this ease, that netwithstand-
ine the appellee has omitted to tender with Ins Tall, or offer
to pay the amonnt actually hovrowed from the appellant, Rund-
dell, we liave not seen fit to dismiss the bill, for the veason that
the appellants did not. denmr fm that canse, hut =aw fit to waive
the defect by their answer,  If a demmiier had heen mterpnscd
in the first mstance. or they had insisted on the omission  in
therr answer, to be considered at the hearing, we should have
had na diseretion Tt ta have dismizsed the bill withont relief
to cither party, m case no amendment shonkd lLave heen nade.
or Teave pranted for that prrpoese.

In Fanning vs. Dunhani, whi sup., the Chaneellor snad: »The
canity enses speak one wniform langnage, and T do not Inow of
4 en=e in which relief hias ever heen afforded to a party seck-
ine relief against wsnrv, by Will, npon anv other teiwms. It s
the fnndamental doctrine of the Conrt.  Lord Harvdwick (1 Ve-
sy 220) «nd thiat m ease ot nenry, equity sntfers the party to
the iThet contract to have velief, hnt whorver brings a bill, in
case of manry, nmst submit to pay prmepal and mterest doe
Lord Eldon (3 Vesz. & Bea. 14,) after an interval of more than
sinty vears, declared pnecisely the same rule.”

We have said that ony statute deelaring usurions contracts
void serins to be quite =imilar to the Enelish statnte of Anu
en the same snbjeet, exeept in the parvtienlar before mentionned.
The anthority of such names as Hardwick and Eldon. when
treating on that statute, should have mneh weioht with onr
Clomets, when eonsidering omrs. - We have examined the yeports
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of the several States of this Union, as far as we have been
able to have access to them, and have found but few adjudiecat-
ed cases in which the doctrine has not been maimtained as we
have stated above. So that we may safely say, we think,
that the doetrine of the Courts in this country is generally con-
sistent with the Enghsh rule on the same subject, as shown from
our references ahove.

The few adjndicated cases which we have found, 1n which
the rule that we have laid down is not fully sustained, are most-
Iy to be met within the Virginia Reports, and possibly one case
in Mississippi. The rule is ouly qualified—not repudiated—by
those cases. The qualification 1s, that the debtor, where he is
plaintiff, and seeks to set aside a contract on account of usnry,
will only be required to pay the principal debt, without any in-
terest. See Young vs. Seott, 4+ Rand. R. 415. Clarkson’s ad
vs. Garland, 1 Leigh R. 147. Turpin vs. Povall, 8 Leigh R 93.
Marks vs. Mortis, 4 Hen. & Munf. 463, Also Boone vs. Poin-
dexter, 12 Sm. & Marsh. (Miss.) R. 640. And these cases were
made to rest npon the fact that the horrower came into equity
full handed with proot (as 1t 1s termed) of the facts of nsury—
seeking no discovery of that fact from the lender, but placing
his relief upon the naked fact of usury to be established by
proof outside of the defendant’s answer. See 1 Tucker’s Clom.
370, and the review of the several cases above referred to by
the author.

We may safely, therefore lay down the rule, under our sta-
tute, to be as we have shown 1t elsewhere exists; that is to say,
when a debtor comes mto a court of chancery to set aside a
contract, on account of usury, he must, before he shall be enti-
tled to relief therefrom, pay, or offer to pay the prineipal actu-
ally borrowed, or advanced to him, with interest at six per
centfum per annum.

We have been thus particular in showing the rule of equity
on this subject, because the appellee, in the case before us, has
sought by his bills to have all the securities taken by the appel-
lant, Ruddell, and infected with usury, declared void and order-
ed to be canceled without offering to pay anything, and be-
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cause such was, in effeect, the decrec rendered by the Court be-
low.

The appelle seems not to be represented m this ecourt, but
we propose to treat the snbject as fully as a eareful research
will enable us, to the end that the opinion herein expressed
may be supported by, at least the weight of authority.

Primarily, the rule, which we have laid down, was only ap-
plied to cases where debtors made applications to Courts of
Chancery to he relieved against jndgments at law rendered
upon nsurious contracts or geenrities, nnder warrants ot attor-
ney, ete.  See Fanning vs. Dunham nbi sup.

But more recently, it has been extended by the Courts, so as
to make 1t embrace cases such as the one we are now consid-
ering.  Chancellor Kent, in Fanning vs. Dunliam, on this branch
of the subject said: “The same objection and difficulty occur
in the ecase of a mortgage taken to secure an usurious loan, with
the power to sell annexed to it, by means of which the ereditor
forecloges his mortgage 'by an aet wn puiss without ealling on
any Court to assist him. The debtor has no relief in that case,
but by applying to this Court (Chancery,) and then he must
comply with the terms of paying what was actually advanced
He deprives himself in that case, by the power to sell, as he
does in the other, by warrant of attorney to confess judgment, of
an opportunity to appear and plead the nsurv. These are cases
in which the party, by his own voluntary aect, deprives himnself
of his ahility to mthet npon the ereditor, the loss of his entire
debt. Many other cases may be stated m which the same re-
sult will follow. The party is in the same sitnation, if, instead
of resisting the wsurious claim, he pays it. IHe cannof then
expeet assistance to recover back more than the wsurious ex-
cess.”  See 5 Johns, Ch. R. 145.

If the appellants were applying to a Court of Chancery, and
were endeavoring to enforce any of the securities made by the
-appellee, and the appellee had set up and made ont the usury,
-as he has done in the case before us, by way of defcnce, the
remedy would have been obvious. The securities would be
«declared void, and ordered to be given up to be cancelled. But
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the appellants have not resorted to chancery.  They have caus-
ed jndement to be entered at Iaw, and besides tlus have a deed
of trust with the power of sale, which is equal and tantamount
to a decree of forcclosnre of an ordinary mortgage, which thev
have ubsnlutelv proceaded to forecloss, by sale of the properts,
ander the power contained in the deed, wnd it is the appellee,
the debtor, 'ho is compelled to resort to chancery and ask for
relief, which he cannot ect at law aenmst the judgment and
other seenrities mfeeted with usnury by wmeans ot the origimal
trausactions and vesponsibilitics which they were intended to
cover,

Perhaps it 1= sutficient for the purposes of public jnstice anl
public poliey, that the law has enabled a deltor, 1u every
casc in which e does ndt of his own aceord deprive himself of
the means, to plead the statute 1 discharge of his usurious
contract and ot his obligation to pay even what was reecived.
and that in all eazes lie ean, by paving the actual prineipal ve-
ceive and the lawfnl interest, bhe relieved from the usurions
exaction,

In view of the forogoing, we therefore hiold that theie is erer
in the decree of the Clonxt below in this, that it does not re-
quire the appcllee to pay hack to the appellant, Ruddell, the
sim of $300, rhe amount really and ahsolntely advanecd and
loancd to the appellee. with interest on that amownt from the
time the advance or loan was made, at the rate of six per centin
per anmiun; and for this canse the deevee of the Tndependenen
Jivewit Clomat 15 veversed.  And this Court, wnder the practice
inn such case, will proceed to 1ender sueh deerce in the ])l(ll]lﬁ(‘b
as onght to have been vendered hy the Clonrt helow that is to
say: That 1t 1s herehy deeclaved thut the writing obligatory or
money bond, the jndgment thereon renderved on the law sule of
the Cirenit Conrt of Independence county, the deed of  trust
made fo sccurc the pu‘,‘mﬁnt of the bond, as well as the decd
made by Byres to Ruddell in the ]_vlL[th]n_") and proof in this
canse mentioned, are, awd cach of then is, tainted or infected
with nsury: und as such, should be declared void and of nene

effect.  And it is further deelaved to he the settled practice and
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doctryine m equity, in this State, that the plaintiff, who seeks the
aul of a conrt of cquuity to sef aside a judgnment at law, or other
legul security on the ground of wsnry, cannot be entitled to ve-
Lict, whether the nsary he established by the proof, or admitted
by the answer, except upon the terms of paying the principal
and interest lawtully dne thercon after dedneing every nsmiions
exeess,  And that the howd, the judement, the deed of trust
and the convevanee from Brres to Ruddell, wmentioned in the
pleadmgs, are to he deemed and faken as seenrities only for
the balunce that may be due after sneh dednetion: and, if <nel
halanee e not paid by the tine the deerer, to he entered b
this Clourt in conformity hercewith, is eevtified to the Cirenit
Court of Tndependence county in chancery, that. when the same
shall be so ecrtified, the said Clont is hereby regnited to enter
up an order i said eanse requirine the appellee Lievein fo pay
the smount fonnd to be due the appellant, Ruddeli, by the de-
cree, of this Conrt within 90 davs theveafter, and in casc of hns
default so to do, and in antieipation ot such detanlt, that the
Clonrt helow appeint o commissioner to sell the land named in
the pleadings, for cash i hand, at a time o be b that Clont
appointed, and on such sale tu make conveyance to the pur-
chaser, which shall eonvey all the right, title and intcrest which
vested in the appellee, and that appellants he perpetnallv en-
gouned | theveatter, from asserting any title thereto nnder said
usurions judgment, deed of trust or conveyance from Byres.
which are required to be given np to be coneeled on payinent
of the amount formd due Rnddell, as above dirceted.




