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By the common law. a fieri fucias hal relation to its feste, though in fact
issued subsequently, and bound the goods of tle defendant from that
date:. consequently, 1f tested Defore the death of the defendant, 1t could
be taken out afterwards, and executed against lis goods and chattels
regardless of his death.

By our statute (Dig. ch. 67, sec. 27,) the lien of an executinn, upon goods,
ate.,;.commences ‘at the time the writ comes to the hands of the officer
to be exgeuted, where the judgment or decree does not constitute a lien
‘upon the property.

But such is the effect of our probate statutes. that although a fi fa
comes to the hands of the sheriff, befure the death of the defendant,
.and thereby hecomes a general lien upon all his personal property, yet
the death of the defendant, before the officer makes a levy and seizes the
property mto his custody, suspends the execution of the process. (State
Bank vs. Etter, 15 Ark. 272.)

But 1f the execution be levied upon the goods of the defendant therein be-
fore his death, the officer may sell them after his death to satisfy the
execution. {14 Ark. R. 57.)

And so, where by decree of a Court of equity, certain property is condemned
+to be sold 1 satisfaction of a debt due from the defendant, and an execu-
tion or order of sale. commanding the officer to sell that particular prop-
erty, come to his hands before the death of the defendant, the subsequent

‘'death will mot prevent the seizure and sale of the property

Appeal from the Circuit Court of Phillips county in Chancery.
‘The Hon. Grorer W. Beazrey, Circuit Judge.
‘Watkins & Gallagher, and Palmer for the appellant.

By the common law, and in those States where the common
law is in foree and not changed by statute, *“The lien of an ex-
ecution bears date from the feste of the writ, and although an
execution is mot, in reality, issued until after the death of the
defendant, yet if it is issued and properly tested, as of a dav
previous to the death of the defendant, it is presumed to have
been issued on the day of its teste, and by relation dates from
that day, and by relation it can be executed by levy upon the
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personal property of the defendant, and the same sold to satisfy
the exeention without reviving against the personal represent-
atives:

In those States where, bv statute, the lien of the exeecution
dates from the time the execution is put in the hands of the
sheriff, if the execution comes to the hands of the sheriff or
other officer, prior to the death of the defendant, the lien com-
mences from that time, and the subsequent death of the party
cannot affect that lien, but the execution can be executed by
levy mpon the personal property of the deceased. and the same
sold to satisfv the exeention without reviving the judgment
against the personal representative, Fleetwood’s (fase 8 (o, 171;
Audley vs. Halsey Cro. 148 ; Erwin’s Lessee vs. Dundas et al. 4
How, S LR, 76; Fox ve, Lamar, 2 Bre. 417; Fryer vs. Denio,
3 Ala. 254; Coperton vs. Martin 5 Ala., 217 ; Boyd vs. Denio, 6
Ala. 55 Colingsworth vs. How, 4 Stew. & Port. 237 : Hielman
vs. Halst, ih. 280; Harrison vs. Banier, 2 Gill & John. 359;
Newellen vs. Biles, 1 Dana 419.

Under the statnte (Dig, see. 27, p. 498,) an exeention be-
comes a lien vpon the personal property of defendant and the
real estate to which the jndgment lien does not extend, from the
time the writ is delivered to the officer in the proper county to
be exeented. The statutes relating to administration of estates
do not interfere, in any manner, with the common law rules on
this subject; and whenever the execution is placed in the offi-
cer’s hands the lien commences, by presumption of law the ex-
centton thereet 1s counnenced, and it beiug an eutirety munst he
consnmmated.

The case at bhar presents a much stronger case. Here the
decree rendered, created a specific charge upon the identieal
property levied on, and the writ was ordered to issue against
that partienlar property—being in the nature of a sequestration,
and thereby specifically appropriating that to the payment of
the particular debt, and in no event could it go to the exeentor
as part of the general assets of the estate.

.
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Mr. Chief Justice Enxcrism delivered the opinion of the
Clourt. ‘

This was a petition to quash an execution, ete., determined
on the chancery side of the Clireuit Court of Phillips county, at
the November term, 1855. The petition was filed by Wm. T.
Oswalt as executor of Levisa Dobbins, deceased, stating, sub-
stantially, the following faets:

On the 8th of September, 1855, George Davis recovered, in
said Court, a decree against Levisa Dobbins and her husband,
Wilson D. Dobbins, for $1,242, with interest from 24th Nov'r,
1853, and costs. By the terms of the decree it was ordered,
adjudged and decreed by the Court, that the amount thereof
should be made out of, and from the sale of certain slaves,
whose names, ages, etc., are stated. On the 23d of Sept., 1853,
by direction of Davis, the clerk issued an ovder of sale, or exe-
cution on the decree, to the sheriff of said county, commanding
him, that of the slaves aforesaid he cause to be made the debs,
interest and costs, ete., returnable to the November term follow-
ing: which came to the hands of the sheriff on the 26th of Sept.,
1845. On the 29th of October, following, the sheriff levied the
process upon all the slaves named thereiu, and advertised them
for sale. ete.

On the 18th of October, 1855, after the order of sale cane into
the hands of the sheriff, aud before he levied on the slaves
Levisa Dobbins departed this life, livving made a will devisine
all her property to persous therein nomed, and appointing peti-
tioner her executor.  Ou the 23d of the sume wontl, the will
was duly probated, and letters granted to petitioner by the Pro-
bate Court of Phillips county

The slaves afoversaid were the separate property of Mrs. Dob-
bins, secured to her bv a mariage contract entercd into be-
tween her and Wilson D). Dobbins priov to their marriage. He,
though a party to the decree, had no interest in the slaves, ex-
cept the use of them during the lifetime of his wife, Mrs. Dob-
bins; and by her death his mterest terminated. By the laws
of the State, she, being the sole nwner of the slaves, had, under
said marriage contract, full power to make a will, and devise
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them; wnd by the provisions of the will the property therein
vestedd in the petitioner as execntor, ete.

Petitioner submits that innsmueh as the ovder of sule, or exe-
cution, was not excented Lefore the death of Mys, Debhbins, the
levy minde by the shevitt wpen the slaves after her death, wa-
void, and that he conld not scll them mmder the process.  That
the decrec, to be effectnal as against Mrs, Daobhins, shounld e
revived against pefitioner as her execentor, or ecrtified to the
Prabate Couit, and allowed and elassed there as other elaims
agaimst her estate.  But the sheriff. vnder the disection at Davis
would proceed to scll the slaves wnder the oarder of sale, rte..
mnless restrained, ete Prayer that the jnocess, or the levw
theveof upon the claves, he quashed, ote,

The order of sale, will of Mvs. Dobbins, ete., Nna1raer con-
tract, ete., arc exhibited.

The Cowrt, upon the final hearing of the petition, quashed the
levv endorsed by the sheriff on the arder of sale or exeention,
and ordered the slaves to be vestored to the possrssion ot Os-
walt. a3 executor of Mrs Dabhing, cofe

Davis appealed to this Conrt.

By the common law. a ficri fucius had velation to 1ts feste
thongh in fact issned snhsequentls, and hound the goofls of the
defendant from that date.  Clonseqnently, if tested hefore the
death of the defendunt, it conld be taken out afterwards, and
cxeented against bis goods and chattels 10gardless of his death.

The theory or fiction, npon whiecl this result was arrived at.
was, that the execution was taken in judegment of law, to have
been issned at the time it hears date, however the faet mav
have heen, and that being prior to the death of the defendant,
and the goads being hound froni the teste, or presnmed issuing,
execntion upen them was deemed to have commenced in the
lifetime of the party, and being an entite thing, might be com-
pleted notwithstanding his death. TFrwin's Lessee vs. Dundas
ct al., + How. TL S, R. 75, Specer vs, Sample, 4+ Watts 369, Fleot-
wood's Case, S Coke 171, :

By our statnte: “No cxcention shall he o lim on the  pro-
perty in any slaves, gonds or chattele, or rights or shaves in any
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stock, or any veal estate, to which the lien of the judgment,
order or deciec does not extend, or has been determinated, bt
from the time sneh writ shall be delivered to the officer in the
proper county to be exeented.” Dig. ch. 67, see. 27.

The effect of this stutute was to repeal =0 mnuch of the com-
mon law rule as made the lien of an execution npon goods, cte.,
extend back by relation to its fuste, when 1ssned subsequently:
and to fix the commencement of the licn at the time the writ
comes to the hands of the officer to be executed, wheie the
judgment or decree does not eonstitnte a lien npen the properts.
So far as this statnte 1= concerned, there 15 no good reason why
an exceution coming to the hands of the sheriff in the hietime
of the defendant, might not he levied and enforced agninst lis
personal propeity after lis death, withant a vevival of the jndg-
ment against his exeentor or administrator.  Thiz would b
consistent with so mmeb of the common law rale as stands un-
chﬂngéd by this statute. Sece Collongsworth vs. Horn, 4 Stewart
& Porter 237, Fryer ad. vs Deunis, 5 Ala R. 254 Caperton
ve. Martin, 5 Ala. 217, Boyd ad. ve. Denms, 6 Ih. 55 Aber-
Gembic vs, Hall, T 65%. Hanson vs. Bamme's Lessee, 5 Gl &
John. 359, Centes vs. Billingsgate, 1 Cowen 34, Styments vs.
Bronks, 10 Wend., 206,

Bnt we think that such is the effect of our probate statwtes
upon the common Taw rule, that althongh a fi. fa. comes to the
hands of the sherff hefore the death of the defendant, and
thereby beeomes a general lien npon all his personal property
vet, imasinnich as it does not beecome a spectfic lien npon any
particnlar propevty, until the officer malkes a levy and seizes the
property into his eustody, the death of the defoudant snspends
the excention of the process, and it is not 1egular for the officer
to make a levy and sell the property after his death. The Stats
Pank vs. Eiter, 15 Ark. R 272, Lessee of Massie's Heirs vs.
Long ct al.. 2 Ohio 290. Sweringen v& Ady. of Eberins, 7 Mo.
191, Clonkiite vs. Hart, 10 Texas 140, )

If, therefore, the execution in the case before vis had heen a
fi. fu. against the goods and chattels, ete. generally of Mrs.
Dobbins. we shonld not hesitate to hold that the Court below
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committed no crror in quashing the levy made by the sheriff
upon her <laves after her death, and diveeting the property to
he rvestored to her executor to he adwinistered according to law
for the henefit of all hiey ereditors, cte. 7

DBnt in this case the decrec, it seems, was a speeifie lien npon
partiendar siaves named therein, which were eondemned, by
the texms of the decree, to be sold, as the separate property of
Mrs. Dobbins, for the satisfaction of the Jdebt adjndged neaimst
her and her hnshand by the deeree,  As to the slaves, 1t was a
decree yu rem, they being, as we must snppose, within the Juris-
diction, and nnder the control of the Court when the decree was
made.  The execntion was a special one, directing the sheaiff
to sell 1he particudar slaves condinimed to be sold by the deeree.
The decrce was made. and the excention issned and placed in
the hands of the sheritf hefore the death of Mrs. Dobbins.  The
lien thereby ercated wonld not have been made more speerfic
than 1t was, if the excention had been levied npon the slaves
hefore her death.

After the assicnment of the widow's dower, the estate of a
deccased peraon 1z subject to the payment of his debts in the
ovder presevibed by the statnte.  Dig. eh. 4, see. 85, It may be
scen that this statute gives no preference to a debt which eon-
stitutes o speeifie lien npon the persomal property of the de-
ceased.  Yet it is well settled that if an eveention he levied wp-
on the goods of the defendant theremn before his death, the of-
fieer may sell them after his death to satisfy the exceution.
The reason of this is, that by the levy and seizuve, the officer
aequires a special property in the goods, which me thereby de-
tached from the general cstate of the debtor, aud Jdo not con-
stitute a part thercof for the purposes of administration in the
event of his death after the levy, nmless the debt is paid, and
the property released by his representatives  Arnett vs. Arnett
et al, 14 Ark R. 57, Lessee of Massic’s heirs vs, Limg, 2 Ohio R
200, Mundy's adr. vs. Bryan, 18 Mo. (3 Bennett) 29, Grosve-
209, 10 Yoerg. 328, '

In the State Bank vs, Etter, ubi sup., this Canrt intimated the

opinion that even 1cal estate might be sold after the death of
*

nor vs. Gold 9 Mass
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the defendant, if the exceution was levied bofore his deatl,
without reviving the judgment against his heivs, administrators,
ete . and without probating it, 1f the sale was made nnder the
exeention m the hands of the sheriff at the time of the levy, cte.

As above romarked, the lien of the deeree and order of sale
in the hands of the sheriff, npon the slaves in this case, was as
specific as it a levy bad been made hefore the death of Mus.
Dobbins. The ereditor had acquired, during her life, a vested
right to have his decree satisfied out of the partieular puoperty
named therem, in preference to het ereditors generally, and her
death did not divest this right Her exeentor eould have no
¢laimu npon these slaves for the payment of other debts, or lega-
cios, nntil this deeree was satistied.  And the process of execn-
tion having cowinenced in her life, and heing, according to the
common law theory, an cutiie thing, there can be no good rea-
son why 1t may not have been completed after her death.

The judgment of the Clonrt below is reversed, ete.

My, Tustiee Hanly, not sttt 1n this case.




