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In an indictment for betting on any one of the games named in the first
section of the Gaming Act, it 1s sufficient to describe the game in the lan-
guage of the act,

But where the charge is for betting at a “gaming table, or gambling device,
or bank of the like or similar kind, or of any other deseription, although
not named,” the indictment should aver, in addition to the name, that it
was a gaming table or bank similar to one of the games named in the
act, or else that the game was a device “adapted, devised and designed
for the purpose of playing a game of chance, and at which money or
property may be won or lost...” and so a charge that the defendant bet
‘upon and against a certain gambling device commonly called the Tiger,”
held insufficient.

On the trial of an indictment for betting at Faro, the Court instructed the
jury that if they find from the evidence that the defendant bet upon a
game called Tiger, and it is essentially different from Faro in the rules
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and principles of the game. so as to make it another game, they should
acmiit- Held that the State had no right to complain of the instruction.

The rule, that this Court will not disturh the verdict of the jury where
there is not a total want of evidence to support it, approved.

Querc.  Can the Cireuit Court in any criminal ecause, after a trial and
verdict of aequittal. grant to the State a new trial, so as to subject the
accused to another trialt Or can this Court, on reversing any ecriminal
case at the matance of the State, award a second trial?

Appeal from the Civeutt Cowrt of Buadolph ounty.

Hon Bravrowr H Nrsry Chirvenit Jndge.

Jovdan for the Stute.

W Byres for the appellec,

Mr. Jnstic: Hanly delivered the opinion of the Conrt.

The appellec wan indicted at the Neovenher term of the
Randolph Cireuit Conrt, for 1854, for guming, under the Provi-
stons of the first and third seetions of the 3d, avt. of the d1st
chap. of the Do o A65-7G,

The iudicturnt contams four connts. as tollows-

The 1st: Charging the appellee with bettimg a ecrtain sem
of money “npon and against a certain faro hank, then auid
there exhibtied,” ete.

23, With betting a like siin of money “upon awl against o
certain paming table then and there exhibited, commonly ealled
a faro bank,” ete

2d. With betting o like som of money “upon and againsr
a cortain other gambling deviee commonly called the Tiger,”
ete. '

4th. And with betting a like st of money “upon and against
a ccrtain other gmnbling deviee then and there exhibited com-
monly called the Blind Tiger,” ete.

At the May term, 1855, the appellee moved the Court to
quash the indietment for snndry reasons set ont  The Conrt,
on consideration of the motion, overruled 1t as to the first two
2onnts, and sustained it as to the two latter; to which the State
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excepted. The appellee was arraigned on the first two counts,
pleaded not guilty theveto, and was tried by a jury and ae-
qnitted.

A motion for a new trial was made hy the attorney for the
State, and on eonsideration thereof was overruled by the Clourt.
to which the appellant also exeepted, setting ont all the evi-
denee adduced at the trial, which we will state as fav as mate-
rial, when we ecome to treat on that branch of the case.

Tt appears also from the transeript that ecertain instrmetions
were given to the jury hy the Conrt, and exeeptions  taken
theretn hv the appellant, which we will hereafter also state
when they are partienlarly and specially considercd.

The canse wus bronght to this Court hy appeal.

Scveral errors are assigned, questioning the judzment of the
Comt below 1n regpeet to the guashing of the last two counts
in the indictment, as well as the giving of certain instructions,
and the retusal to grant the new trial as moved for.

We will proceed at once to consider and determine  these
several questions roised by the assienment of errors in this
canse.

1. Did the Court helow err in quashimg the last two counts
m the indictment?  The indietment in this cause was framed
ander the st and 3d sections of o Gamning Act, which ave in
these words:

“See. 1. Every person, who shall set np, keep or exhibit, any
gaming table. or gambling deviee, commonly called A B C, E
Q. vemlette, ronge ef noir, ar anv faro bank, or any other gani-
ing table orv gm'uHm,u‘ deyice, or hank of the hike or <imilar
Lind. or of any other deseription, althongh not herein named,
he the name or deseription what it may, adapted, devised or
desimed for the purpose of playing any game of chance, or at
avhich anv monev or property mav bhe won or lost,” ete.

“See. 5. I anv person shall be guilty of betting any money
or other valuable thing, or any representative of any thing that
ig esteemer of value, om anvy of the games prohibited hy the
first eeetion of this aet, i convifztinn‘." cte See Thgest p. 266,

The first seetion of onr Gaming Aet has, therefore, been very




300 CASES IN I'IIE SUPEENE COURT

State vs. Grider. [January

ably ol thoroughly construcd by this Conrt in a series ot cascs
commencing, we may suy, alinost from the date of its passagn,
and eontinniug ro the present period ; and we know of no oase
i the entive series - whieh the subjeet Lias heem more fuﬂ"
claborated than m Brown vs. The State, (& Eng. R. 616)
whicl thig Clourt said: *Tu the fivst class of offences in tlw Ciru-
nicration, the entire motive power andl machinervy of the came
eonsists in the fable itselt, aud that in the latter. the name awd
whole character of the gimne are divectly devived fron, and ave
whollv dependant npon the 1solated ulwa ot a bank, as stipped
and «isconnected from that of u table.”

In a subsequent ease, (Stith vs. The State, 13 Avlk. R. 682).
the ecnstruction of the ficst scetion of the gaming act again

anie up for consideration, nnder a state of facts ditferi g somie-
what from that presented in the case from which we have just
quotul, in which this Comt said: “Where the hetting is acainst
one of the banking gaes, it is sufficient for the indictinent to
charge that the defendant bet against sneh bank or table,” ete,
And to the same purport are the eases of Drew vs, The State,

{6 Eng. R 82.) The State vs. Eldridge, (7 Eng. R. 608.) John-
o vy The State, (19 Axvle. R, 684), and thise cascs of the two
Barkmans, (12 Ark. R. 702 and 705.)

From the tenor of those Jdecisions, there can be no doubt, we
thin®, that when the charee is for betting npon any one of the
pames named in the first seetion of the act, all that 1s required
to make the indietment effeetive and valid, 15 to deseribe the
game in the Tanguage of the act 1tself, as for instance A B C,
E O, roulette, ronge et noir, or faro bank.  But when the charge
15 for betting at o “eaming table or gambling device, or banls
of the like or similar kind, or of any other deseription, althongh
not (in the aet) named,” we hold that the indictment should
aver, i addition to the name of the partienlar deviee, hank or
table, that the game het at was a gaming table or bank, similar
to one of the games specified or named in the act, or else that
the game played at was a device, “adapted, devised or design-
ed for the purpose of playlug a game of chance, and at which
money or property may be won or lost.”
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Tn the case hefore us the indictment docs not aver that the
aames of “Tiger™ and “Blind Tign,™ axe cither banking same«
ar gambling tables.  The word “deviee™ nsed in the indictment
is not snffierently comprehensive or potent to desigmate the
came het at or upen, o uz to enable the Clonrt to determine
whether the ames were really banks or tables, or whether thev
belonged to that other class of games prehibited and punished
mder the provisions of the Sth seetion of the same chapter ot
the Digrst, which are differently,punished and require different
averment to charee thew Pl‘O]N‘T\\; With the view of the law
as we have expressed it, the eonclusion npon onur minds is irrve-
cistible that the Claurt below did not err in quashing the third
and fourth eounts in the mdictment

20, The next question, whieh arises on the record, is the one
orowing out of the instruetion which was given to the jury
which iried this canse in the Clonvt hrlow, and which was ex-
cepted to by the eonnsel for the State.  The instruetinn  to
whicl we refer is as follows. “That if the jury should find
frem the evidence that the defendant had bet moncy in Ran-
delph eonnty within twelve months next before the finding of
the indictinent, on or against a vame of favo. they shonld find
him onilty, and if they should find that the gone, against whieh
the defendant het, was ealled by another name, to wit: Tiger.
and if they shonld believe from the cvidenee that Tiger and
faro arc the same game in principle, although differing in som
respeets, vet, if the differences do not affect the rules and prin-
ciples of the gnme so as to ma'e them, in principle, rssentially
MAifforent games, although ealled by different names, they shonl!d
find a verdiet of guilty; Tmt if they should find from the ovi-
dince that the defendant het upon a game called Tiger, and if
is ossentially diffevent from Faro in the rules and prineciples of
the aame. so as to make it another game, thev should aequit.”
By reference to the testimony hronght upon the record hy the
appellant’s bill of exceptions, we think there can he no doubt
bhut that the instruetion given was nof an abstract one, but was
rme warranted hy the evidence. We are, moreover, of the
rpinion that the law is eorrectly laid down in the instruetion,
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as applicable to the charge i the indictment, and the facts
elicited npon the trial. Tt is as favorable to the State as she
conld Lave asked. Tf it is obnoxious to any complaint at all, it
certainly does noe behoove the State to be heard to ecomplam
against it; it might with more propriety come from the other
party. But as we betore remarked, we do nat conceive that
any serious objection could he taken to it, even by the appellee,
had he seen proper to attempt it, and were he in a position to
do so.  We, therefore, hald that the Conrt below did not err in
grving the mstrmetion in questién, as far as the appellant is con-
cerned or effected.

3d. As to the third and last question presented for omr econ-
sideration and adjudieation; did the Comrt helow crr in over-
ruling the appellant’s motion for a new trial? Before proceed-
ing to determine this qnestion we tale oeeasion to remark that
we waive any opinion as to the guestion, whother the Clonrt
below could, in any eriminal cause, after o trinl and a veiidet
of acquittaly, grant to the State a new trial so as to stibject the
acensed to annther trial, and also. whether this Conrt cver siner:
the passage of the act of 1946, (sec sees. 210 and 241, chap. 52
Dig. 1. 423,) allowing appeals and writs of error in certan eqses
in behalf of the State, on reversing the judgment of the Cirenit
Conrt, ean 1 any case, where there has bren a regular jnrv
trial, and an acqmittal of the defendant, erant a new trial to the
State, and require a defondant to wndirgo 2 new trial in the
Circuit Clonet, preferring, as we do, to consider these grave
points, mmlv when thev ate deliberately made by counsel, or
necessarily arise in the canse we urve considering.  Tn the ease
hefore ns, the wecessity of a, decision nupon these questiors iz
removed by the resnlt of onr opinion upon the whole record
before ms Waiving these questions, then, shonld the Conrt
below have granted to the appellant a new trial?  We 1T
not attempt a statement of the evidenee or testimony. We
shall eontend ourselves by simply 1ematkine, that there was evi-
dence hefore the jury eondueing to show that the game bet at
by the appellee. was not the game of faro, but was a game of a
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difterent name,

aud so mateially differing from the game of

favo us to make 1t a gnestion of identity, in rcspeet to the game
to be determined by the jury in their return upon the entirc
body of facts before them.  (See James Barkman vs. State, ubi
sup. and the cases there eited. )

The rule, both in civil and erimimal enuses, under the tacts
above stated, is this; that where the statements of witnesses
ave contradictory, it is the province of the jury to determine
which 12 entitled to eredit, and fo find aceordingly; and this
Clonrt will not review the evidence for the purpose of passing
upon the correctness of their conclnsion as to the
evidence: Tt is sufficient that therce is not a total wint of evi-
dence fo support the veridet  See Mains vs. State, 13 Atk
R. 285, TFunkhouser and wife ve. Pogne, Th 296. Hendrix vs.
Sharp, same 3006, Stanton vs. State, same 217
State, 6 Eng, R. 4065, and many other cases to the sane pomt.

welght of

Pevens ve.

As wo vegard the case before us as strictly withim the role
just laxd dewn, we arc foreed to the conclusion that the Clonrt
below did not err in refnsing to set aside the verdiet and grant
the appcllant a new frial,

Finding upon the entire vecord no evror of which the appel-
lant had a right to complain, the jndgment of the Randolph
Clireuit Court is therefore in all things affirmed




