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Term, 1857] Purefoy vs. Hill & Co.

Purrroy vs. Hor & Co.

A discontinuance as to one of several defendants, served with process, in
an action upon a joint and several promissory note, is a discontinuance
as to all. (Jester va Hooper, 13 Ark 47, and previous cases,)

Appeal from the Carcuat Court of Ouachita county.
The Hon. ABrver A. Smira, Circuit Judge.
Strain for the appellant,.
Watkins & Gallagher for the appellees,
Mr. Justice Hanly delivered the opinion of the Court.

This was assumpsit brought by the appellees, against the ap-
pellant and one William E. Hundley, on a joint and several
promissory, note, to the October term of the Ouachita Circuit
Court, 1855.

Snmmons returned duly executed on both defendants.

The record shows that at the return term, the appellant
made defanlt, and at the same term, the appellees, by attornery,
appeared and discontinued the action as to Hundley, and took
judgment final, by default, against the appellant, for the
amount of the note, including interest in damages, and costs.

Purefoy then appeared and appealed to this Court, and as-
signs for error the discontinuance as to Hundley, his co-defend-
ant in the Court helow, and the rendering of judgment against-
himself ; ingisting, as he does, that the discontinunance as to his
co-defendant operated as a discontinuance as to him.
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The question presented by the 1ecord in this canse is mo
longer an opew one in this State.

1t is well settled nnder onr statute, that a person having a
cause nf action, cv contiacte, against severul, may sue one, ans
or all of them at lue pleasure; yet, it he sue wmore than one, he
thereby elects to treat the contract as joint and a discontinn-
ance as to one defendant, who has been served with process
operates as a Jdiscontinunance of the snit as to ull the ather e
fendants. See Frazier et al vs. State Bank, + Ark. R. 509,
Hauly vs. Real Estate Dank, same 600 ; Beebe vs, R, E. Banl,
same 5562 ; Hutehiugs et al. vs. R. E. Bank, same 517 : Ashley v
Hyde & Goodriel, 1 Eng R, 96-"7; Uleasants vs, State Banl, 5
Eng. R. 4565 Jester vs. Hooper, 13 Ark R 47 Sillivant &
Thorn vs. Reardon, 5 Ark. R. 153.

The appellees having discontinned their aetion aguinst Hund-
lev, one of the defendants, who was also duly served with je-
cess, must be lield as having discontinued as to the appellant,
the other defendant in the Conrt below,

The judgment of the Ouachita Ciremit Conrt in this behalf
18, therefore, reversed, and the cause remanded to be proceed-
ed 1n.




