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On the trial of a petition for freedom hy a negro the presumption is against
him. that he is a slave, that heing the condition of the negro raee gen-
erally in this State; and e must prove his right to freedom—either that
he was horn free, or had been emancipated aecording to law.

The declarations of the master, that the slave, upon arriving at a certain
age, was to he appraised, and to be liberated after working out his ap-
prased value, are not competent evidence, to establish the emancipa-

tion of the slave, in a swit for freedom cither against the master or omne
liolding under him,

A contract to set a <lave free at a future day. upon certain conditions.
whether made with the vendor upon a sale and purchase of the slave, or
with the slave himself. 18 an executory contract for emancipation; and a

specific performance of it canmot he enforced Ly the slave in a court of
lnw or equity.

Appeal from the Cirenit Cowrd of Sevier county.
The Hen, Sirerroy Warsox  Clivendt Judge.

Iike & Cimains, for the appellant Wherever the law pre-
. . . AT R o
seribes the form o mode of mannmission—that form and maode

must b followed, cven where theee are no nesative words, for-

hedding a rosovt o other modes. MeCuatchon vs. Marshall ¢f ol




400 CASES IN THE SUPREME COURT

Jackson vs. Bob. January

8 Pet. 2385 Winnev vs. Cortwright, 3 Marsh. 403; Bazzi vs..
Rose and her child, 3 Marr. Lo, R. 149, 7 La. R 135; 14 J. R.
535 Cocke vs. Clocke, 3 Litt, 236 Beall vs. Josph, Hardin's IR.
515 5 Martin’s R. 494 4 Mart. La, R. 212 ; Negro James vs,
Craither, 2 Har, & John, 176; ¢ \Iunf 191; 1 Rand. 15; Bigg’
R. 57

As will be ohscrved by the question settled in the varions
cases cited, there must be a striet compliance with the law and
fouu preseribed, before manumission ean occur.  This proves
the right to monvmit does not exist by law.

Besides the general prineiple upon the subject, the constitn-
tion and statutes (Tit Enan., sec. 1, p. 66; Rev. St. ch. 63, sec.
1, 2,) conelusively show that these 1ules l]lllSt prevail, in cas
arising under onr law; Campbell et al vs. Campbell et al., 13
Akl RS,

Emaneipation can ouly exist in eonsequence and in virtue of
a consummated—a perfeet instrument, establishing  treedom,
and requiring no further act to be done. A contract to manu-
mit af o futnee tine—an agreement to manumit on LE‘I‘tﬂlI‘I con-
ditions 1s 0 mere nallity.,

The reason on whicli this principle is founded is clear and
fully shown hy the anthorities; Patton vs. Noriis, 15 B. Monr.
375 Stevenson va. Singlotom, 1 Leigh 720 13 B. Mon, 347-8,

b
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Similar erounds ave taken in Cappy vs, Castillon. 5 Mart La.
R 484 The freedom must be ereated, per s, by the instrnment.
Tf not, the <lave has no vight to or interest in the contract. He
is meompetent to do any aet for himself—to furnish or pay anx
consideration.

In Beall vs. Josph, Hard. R. 51, it was Leld that a contract
or prowise to inanumit, could be of no avail. In Will vs.
Thompson, cited there, it was held that a written contract hv a
purchaser to manumit, at a, partieular tiwe, did not authorize
the negro to <ue at law  So’in Cooke vs. Caoke, 3 Litt. 236.

Manumission 1s no econtract, nor in the nature of contract.
It is a mere henevolenee, 14 J. R. 324 19 J. R. 57

Every attetmpt to extend to a slave positive 1i ght: is an at-
frmpt fu reconeile inheient eontiadictions. 2 Strobh. 41 13
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Ala. 192;:9 Gill & John. 19; 1 Rich. 196; Dudley’s S. C. R.
220; 2 Rich. 424; 6 Hum. 294 A slave canuot enforee a con-
traet bitween free white persons, for his cuancipation. 8 B.
Monr. 6209, 5485 1 Beev. 273,

(:)nly in the mode pOlllfF‘d ont bl\" law can a slave get his free-
donr, 5 Smed. & Marvsh, 609, -

Our constitution and statutes tolerate no eontracts for free-
dom. That is not one of the modes provided for cnaneijation.
They are absolutely void. 11 Leigh 624; 13 Ark. 5195 Smith
o Ulon. 123.

Where a negro is held as a slave, we submit that no oral de-
claration as te freedom in fnture, is admissible at all. No
cueh deelarations ean ereate treedmn however often or sol-
enmly made.  The law does not tolerate such evidences  of
freedomn. Tt declares what shall be evidence to prove mann-
mission, and excludes all other.

1t is redienlous to elaimn that suel declarations hy suecessive
holders may be given in evidence to prove freedom—under our
constitotion and statute.  They never onght to be admitted ox-
cept as against the party making them; and then only to prove
the existence of the very aet of cmancipation, not general deela-
Fations abont frecdon,

Gullagher for the appellec. Our Ciremt Courts, nnder the
powers conferred npon them by statnte, (Dig, ch, 74,) in rela-
fion to slavery and ananeipation, exercise a jurisdiction eo-or-
dinate with the sabject- matter, subject 1o no 1ules and regula-
tions except such as arve Iaid down by the econstifntion m sta-
tntes, or eonmnon nsage ot this State, and have all the powers,
botl equitable and legal, necessary to earry into effect. and give
ctficieney and Tegal, neeessary fo earry mto effeet, and pive
efficacy to any order, judgment or decree that may be made.
and to afford a full. adequate and complete renedy: and may
thereforc compel the exeention of any deed or other evidenee
in writing that may he neeessary in perfecting a decree for frec-
dom,

The eevenant exeented Ty Hamilton to Brown, was for Toh's
henetit, s snfficiently appears hy the contract and proof: and
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Haunlton was hound by that covenant to excente a decd ot
manumission in such form as the statupe may require to make
it a valid and perfect emancipation.  See Raker v, Tabor, 7
La. Ann. Rep. 556 Vail et al. vz, Biwd, 6 La. Ann, Rep. 223
Fanny vs. Brvant, 4 J. J. Marsh. 568 - Tsuae vs. Wirt, 6 Ranil,
652 ; Stiles vs. Richardson, 4+ Yeates 652 Groeer vs, Huntington,
2 Root 264 Srate vs Peall, Cox 4; Case of Tom, 5 J. R. 365
Catovs Howard, 2 Har. — John, 225 i State va. MeDonald, Cox
8427 Henriette vs. Arrovs Sup. Ct. La. Dee. T. 1854,

The Court correctly allowed the admissions of Brown and
Hamilton, whilst they had Bob in their pnssessi(mmm‘ng»his
freedom.  Declarations of a master at the time Lo owned the
slave, are admissible in evidence Garret vs. Samn, 5 Muonf,

-
572,

My Chiet Justiee English delivered the apinton of the Coner,

Om the 21st of August, 1851, Bob. 4 negro, commenced an ge-
fion of trespass, wnder the statute, for his freedon, against Tsune
N. Jackson, in the Sevier Clivenit Conrt. The eanse was sub-
mitted to a jurs, ut the Anenst teem of 1855, verdiet in favor of
the plaintitt, and judgment of the Convt that he be 11l ratod,
ete.  Dending the teinl, the defondant Jackson, took soveral
bills of exception to decisions of the Conrt. wml appealid,

The evidence introduced by Boli upon the tvial to establi<h
his treedon, was, in substanee, as follows: .

George A, Brown, whase deposition was tuken. deposed that he
was the grandson of Elliott Brownu, who died in Mason eonnty,
Virginia, about the vear 1825: and who, at the time of his
death, was the owner of Bob, whose aeo at that time was abont
ten or twelve years.  On the division of Elliott Brown's estate,
Bob el to witness  Tn the spring of 1824, witness took him to
Artansas, and disposed of his claim to his serviees to Roberr
Mamnlton, of Sevier eounty, for $600 in woods, at a verv dear
rate, after informing Hamilton how lie eamne by him, and what
was the term of his serviee. Witness eonveyed his elaim in the
noero to Hamilton, by an instroment of writing, providing in
sobstanen, n= near asz he eomlil veenllect. that Tob after arris-

.

~
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ing at the age of twenty-five years, and then working out his
appraisement, was to he free. Hamilton also gave witness an
mstrument, by which he promised and bound Limself to have
Bob appraised hy disinterested persons, when he arrived at
twenty-five years of age, and after he worked ount his valua-
tion, to libervate him. 16 was handed to the county elerk to he
recorded, cte. Witness did not mtend any one fo infer from
ann words, acts or deeds of his, that Bob was a slave for life.

A copy of the instroment last referred to by the witness was
prodnecd at the trial, hy the defendant, and read in evidenen
Iy the plamtiff: and is as follows :

+, Tmow all men by these prosents, that I, Robort Fawilton,
do hind +. wself, my heirs, exeentors or administrators, to have a
cortain negie, hoy named Tob, purehased of Geo. A, Drown,
the 15th of Fohy vy, 18735, appratsed aixovears after date he
disintcrosted persin and when sard negro <hall have worked
ont the smn he mav ™ appratsad to, to set hnn tree; and in
case of 1|<»11—«301||p]im1131“ Cith these conditions, T hind myself,
my heirs, excentors or admivistrators in the =mm of six hundred
dallars—this 15th Ft*])l‘l]ﬂ]‘)'.\l&ll

WO HAMILTON, (sEat.)”

The Conrt permitted thns mstrmnent, as well as the deposi-
tfion of Brown, to he read to the jury against the ohjeetion of
defondamt.

Lavue testified that Te had known Ty <imee the vear 183
or 1885, Geo Ao DBrown th&n had him in posseseion, und
hroneht Tim to the honse of withess in Sevier connty. Pl

then appeared ta b hetweon fifteen and cinhteon vears of aze.

Plaintift then praposcd to prove by witness the deelarations
of Brown whilst he hiad by possession, in reeard to lis age
comdition az to freedom or slavery, the title of Brown to him.
and whether e Tield him as a slave for Tife, or only for a term
of vears, or conditionallv to bi free on the happeing of ecer-
tain ovents, ote. The defendant ohjected to the eompeteney of
all sneh declarations of Brown, bot the Clonrt overrnled the ab-
tion.

Witncss then stated that, after Browun hroneht Bob to Ar-
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kansas, he had Teard him say that Boly was a slave nntil he ar-
rived at twentyv-one years of age, ad after that he was to worl
ont or be hired out, wntil he paid for himselt, which Brown es
timated wonld requite him fo serve nntil he was twenty-sis
vears of age. Brown lived with witness about six manths i
the vear 1834 ar 1835, and, durig this time, freguently wade
the above statement to witness aud others.  Witness Lad heard
Humilten say, <hortly after he purchused Bob of Brown, thar
.he had not bonght him as a slave for life, but had bought him
to work as a slage nntil he was twenty-one yvears of age, after
which he was to work ont his value and then he free.  Bol
was afterwirds in posscssion of Hannlton wntil ns death,  Bob's
hire would have been worth $150 prr annnm,

The declarations of Hamilton were admitted against the oh-
jeetion of defendant.

On cross-examination, the witness further statred, that Brown
said, in the conversation above roferred to, that Rob was left
to him by Lis grand-father’s will, and by it was to he free on
the terms above stated.  Witness never heard Brown sav there
was anv other right or reasom for Bol's not being a slave for
life, or for his heing entitled to ns freedom on the terms stati .
than by virtne of the provisions of said will,

Wherenpon the defendant moved the Court to exclude all the
declarations of Brown, and to require the will to he provdnced,
but the Conrt averrnled the wotion, ot

Foran testificd that Humilton®wias in possession of Bob from
the time he purchased him of Brown until the vear 1845 or
1846, when Hamilton died.  Soom after lus (]eath, witness saw
Bob in possession of defendaut, and Lie lield him thereafter a~ u
slave vmtil this suit was commenced.  Whilst witness was clerk
of Sevier conmty, he was handed the original of the instrument
exeented by Hamilton to Brown, ahove copied, to be recorded.
aud was told that Hamilton would pay for recording it; hat o
the next dav Hinnilton told him not to reeord it. that he wonld
not pav for it.  Wimess kept the mstrument wntil defendant
got Bob, atter which, defendant asked him for it: witness oavn
it to lnm, and he never veturned it.  When witness first saw
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Bob in 153% or 1838, he appeared to be 18 or 19 vears old.
His hire tfrom the yvear, 1840 wonld average $150 per annmn.
Humilton several times stated ta witness the terms on whieh
he Lgd purchused Boh. The terms were as recited m the -
strmmnent,

The first time witness =saw Bob afrer the death of Hamilton.
he was in possession of defendant: who said he had got him
of Brittin for fees due him as sheriff. Bob was worth in
1836-7-S 2600 or $700. Negroes were then low.  After Hamil-
ton’s death, his negroes were bronght to the conrt-house  of
Sevier county and sold nuder exeention.  Witness thought Baly
had rim off ta Texas, and was not present at the tine,  Hani-
ilton’s rstate was insolvent.

Hamilton’s statements to this witness were admitted against
the ohjretions of defendant, ofe.

Turrentine testified that he knew Bob in the possession of
Hamilton from the vear 1840, to the last of January or first of
Fohrnary, 1846, when Hamilton died.  Witness married his
daunghter, in 1844, She wanted her father to give her Boh, but
hie spid “he will do you ne gond, as by right lie anght to he
free.”  Dob ran away in 1845, and when bronght back Hamil-
tou whipped him for it, and, while whipping him, =aid to him.
that thoueh “Brown said von were entitled to vour freedom, T
will not sct vow free, and will show those legs that they shall
not rim awav from me” After Hamilton's death, defendant
had Bob in passession hefore witness knew auy one else to have
him, Saw lam tirst 1 his possesaion m 1846 o 1847 He held
and trcated him az o slave from that fime nbl this smt was
hronehr Witness heard Hamilton say, while he was in pos
session of Boh, that he had boneht him of Frown. and was to
Leep him wntil Te was rwontv-one vears old, after which ol
waz to work ont his valuation and be free.  Bob iad 1an away
threo times: onee fromn Hamilton, onee from his widow, and
onee fram defendant Was gone but a short while each time.

Tt was further proven that Bal wwas <old nnder exeention. as
the property of Hamilton, at the October term of the Sevier
Cirenit Conrt 1845, and bonght by Brittin and Roeyston,
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After the testinony was elosad by the plaintiff, she defendant
moved to exclude the whole of ity und every part thereof, from
the jury, as being incompetent to establish Dol's right to free-
dom ; but the Counrt overruled the motion. .

At the mstance of plaintitt, the Court mstraeted the jurs -
tollows, agamst the objeetion or defendant:

“1st. If the juey brlieved said wegre was transferred trom
Gieo. A, Brown to Flamilton, and Jae' son obtaincd lis  title
from Hawilton, o from one who purchased him when sold un-
der exceution as Hunmilton™s properiv—then, any statrments of
DBrown made in regavd w0 lus ode, whitlst he held the negro, or
by HannTton swhde he biedd b, are competont evedenee my s
©ase

2. That the only questions in this ease. for the dtermination
of the Jury, arc: 1st, whetlor said negen Dob ds g slave ar
frocaun, and 24, whether (Of a frovuan) o was held 1 slaveds
by Jackson ar the iustitation of this snit, and the jory will (e-
termine these questions, by weighine and considerme the testi-
Mouy given m rhis ease,”

v

The detendant moved the tollowing mstruetions -

“1st. Where a negro sues for freedom, the presnmption of
Law 18 against b, and the jurs mnst find him to he a slave,
unliss lie prove to the satisfaction of the jorv, he was legally
entitled to his freedow at the date of the ustitution of the suit.
* 2d. That the writing given in evidence dated 15th Felnnary
1835, exeented by Robert Hlamilton, as an instrmment of eman-
eipation is voud, and confers no vight on the negra Bol to s
freedom 1 law,

ad. That, in this State, a negro can only Le emaneipated Ty
Tast will andd testinent, o1 somie other iustrament in Wiifine.
vinder the hand and scal of the party, attested by two witness s,
and proved in the Cirenit Conrt of the conmty where he resides.
or acknowledged by the pavty in the <ame Conrt,

4th.  That even thongh MTamlton had manmnitted Bob Dy o
formal and lewal instrnment, et 1if his estate were insolvent,
said negro ennld have heen sold to pax his debts, existing prior
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fo emancipation, and treated as a slave for life, unless the ne-
vro was entitled by law to his freedom, independently of Hau-
ilton’s act of emancipation.

5 That saad mstrument ot date 15th of February, 1835, 1t 1n
any event it eonfers an equitable right in Bob to his frum]om.
umlt] ouly he enforeed and made available to that end, in a
Court of chancery, wherein alone could the exccution of the
neeessary dnstrinnent of ('luun«'ipﬂrion stipulated for in suid
imstrament of 15th Felrenary, 1855, be compelled from the par-
ty to execute it.

6 That said mstroment of 15th Februavy, 1835, could have
noe legal hindimg foree npon any one lnn'ﬂh asing 1 negro from
Hamilton.

7. No mere eontract to emancipate can at law b recogmized

A= an cancipation of a slave,

8. If the instroment of 15th Febroary, 1835, is considered as
the foundation of Bob's rieht to freedon, it does not econfer
any legal right to freedom on Bob, and his right to freedom
coumot he consumnnated. =0 as to he recognied at Taw, under
said stranient, watl and ]n virtne of a \]1])\4%[1]4‘11f and dirveet
instrument of cmancipation exeented according to Jaw,

9. That said writing of Hamilton, dattd 15th Februars, 1845
can be nsed by the jura, and is the higher and better evidenee
af the tenus and eonditions on whieh said negro Boly was trans-
forred from satd Drown to TTamilton.

10. The jury must exclude from consideration entirely, all
ovidence of amy witnesses, which refer to, or attempt to detatl
the comtints ot or any vight ot p]{fiuﬁff to frecdom as dertved

A. Brown.

froni, any will of any one piving the negro to Geo
or derived from any instrnment excented by Brown—the saud
instrimnent being provable by their own produetion, in the
absence, as there is a total absence here, of any sufficient cevi-
denee to warrant proof of their contents ;:—und in like manner,
all the statements of any such witness, which the jury may he-
Lieve to he founded on, or dertved from said instrimments, ov
erther of them, or the opimon of any sich person whose state-

ment s detaled. which opinmion the gury shall heheve ta L
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tonmded on their construction of sueh instrawent. Aud all
such statements as to Bog's freedom, which the o mav he
lieve to he tomnded on, ot dedived from, the supposed effeet of
anv such tustrowent, most also he exeluded.,

11. That vo stuternent of Brown or Hannlton detadded hefor
the guey, 1s evidence at all 1 the ease, aned wmmst be exelnded
by the oy, unlessaf 1e proven to their satistaction that defend
ant elamis the negro ander them and the same tite they 1es]e
tively had, aud wnder wo ather o different title derived from
aunther seuree.

12, No act, statemcut or writing of Brown or Hamilton 01y -
cun evidenee bifore the jney, or all of thewm towcther. ean o]
crate in law to free Dol

15 An mselvout man cannot free Ins slave, <o as to provent
s ereditors from sclling the slave absolutely and holding hin
m slavery for life, R

14, Oral or verbal stutcments cannot e viven i evidone,

b}

o trcated by the i as safficient, to vary, alter or change
wiittow contract, instrament or decd: and 1if a4 deed, writine or
rrue copy s i evidenee, the quey are hinmd o take mstvimient
ot copy, atl diseegard the verbal statements.

15, That the evidencé in this eanse 1= not sntficient to war-
vant the Jury m finding for the plaintift, and the jary onoht o
find as 10 the caze of non-soit, that. is, should find for Jdefeind
ant.

16 N wegio canacanine no vight to freedom, on mere gronnds
of equity, but onlv on the grounds of a striet comphance witl
the law authorizing maunmission,”

The Conrt guve the 1st, 4th, 11th and 14th of these instrue-
tions, and refused to give the others,

The bills of exception taken by the defendant cover the ol
jeetioms made by hini to the decisions of the Comt above indi-
cated, with others whicl are deemed of no consequence.

Bob being a neero, he commenced the trial sith the pre
sumption against him that he was a slave, that being the eon-
dition of the negro race generally in this State; and he wwas
viguired to prove his vight to freedom.  Digest, o, T4 see. 12,
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v

There was no evidence tending to prove that he was born
free. If free at all, it was by some act or instroment of eman-
cipation. Tf he Lad been emancipated, it was inemmbent oun
him to produee upon the trial the instrnment of liheration; or
to prove that it had once existed. and wus lost destroved ov not
swerthin s contral. and then to mtrodnee secondary evidenee of
its character and eontents. 22 Ala. R. 601

There was no competent proof that he was cianeipated hy
the will of Brown's grandfather. The will was not prodneed,
and no foundation laid for the admission of secondary evidence
nf 1ts provisions. His connzcl herve, however, do not insist that
the supposed will ents any tignee i the case.

No instrmnent of emuneipation being proven or prodnced.
where the loose statements of Brown, that Foh was te be a
slave until he airived at a ceitain age, when he was to he ap-
praised, and to be liberated after he worked ont his appraised
valne, eompetent evidenee that he had heen <o conditionally
emaneipated ?

To test the legal effect of such declarations or stofrments m
the strongest light, Tet it he snpposed that Brown had net sold
Bob to Hamilton or any one else, but had kept him in servi-
tnde wntil the time this suit was commeneed, and that Bob had
bronght suit aeninst him for his freedom. instead of Jacksou:
wanld 1t he competent for Tiob to establish his vieht fo freedom
by proving such declarations, ete., of Prown?

If there were mo persons interested in the controversy Imit
the pmrties to the snit, perhiaps sneh declarations would he eom-
petent evidence against Brown. Dut slavery is a status or con-
dition of the negro race in this State: the community at large
are interested in it, and the mode of emancipation. for consid-
crations of pnlblie policy, is regulated by law. It the slave conld
establish his rizht to freedown by such declavations of hie mae-
ter, or one holding nnder him, the emancipation laws might he
avoided. The deelarations of the cwner might, in effect, liber-
ate the slave. and tnrn him loose upon the community without
lis aetunlly having heen emancipated in the mode preseribed
hv Taw.
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This subject may be illustrated by reference to rules applica-
ble to the marriage relation, which is likewise a status; and the
mode of dissolving the inairiage eontraet, and the causes for
which it mav be dissolved, are also preseribed by law, because
the public, as well as the parties, are interested in it.

In an'ordinary chancery suit by one person against another. if
the defendant fails to answer the bill, a decree pro confesso may
be taken against him upon his default, which, at a subsequent
term, may be made final without proof—his failure to answer
is taken as a confession of the grounds of comiplaint.

But in « hill for divorce, notwithstanding the defendant may
fail to answer, the Chancellor will not render a final decree
divoreing the parties, withont proof by the complainant of the
truth of the allegations of the bill. Viser vs. Bertiand, 14 Ark.
267. Welch vs. Weleh, 16 Th. 5235,

So in an ordinary suit, the complainant may obtain a deeree
npon proof of the declarations or admissions of the defendant.
But the Chancellor wonld not grant a divorce wpon such evi-
dence, for, if he would. the parties might obtain u dissolution
of the marriage hy eollusion.

It is hecause of the interest which the public have in the
marriage relation. that suits for divoree, in the respects above
stated, are not governed by the mles of evidenee applicahle to
ordinary suits.

For similar reasons, we thiuk the slave caunot cstablish lis
emancipation by the mere declarations of the master, either in
a suit against the miaster, or one holding under him.

It mav be next enquired whether Bob was emancipated hy
virtne of the contract made between Brown and Hainilton,
proven and pradueed 1n evidence, )

This contract hears date 15th Feh., 1835, which was before
the formation of the State government. and whilst the Territo-
rial Organization was in force. The counsel on hoth sides.
supposing there was no statute then in existence regulating
the emancipation of slaves, have diseussed the right of the
master o cmancipate his slave inoa eormmmmity where alavers
exists, 1n the absence of any statute anthorizing it. It is nnne- -
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cessary, however, for us to speenlate on this interesting subject,
becanse there was a statute 1o foree in the Terrifm'y at the
time the contract in question was made. See Steel & Me-
Campbell’s Digest p. 526.  This statute made it lawful for the
master to emancipate his sluve, by will or decd. proved in the
Cirenit Conrt Ly two attesting witnesses. or acknowledged hy
the owner in the Court, ete.

Tf the instrament in question eould be construed to have heen
intended to emancipatc Bob presently, it would be invalid as
in instrument of emancipation, heeause 1t was not proved ov ac-
knowledged in the mode prosevtbed by the sratite then
force. See the quth01'1hPs cited below.

There can bhe no pretense, however, that the effect of thé.
contract between Drown and Hamilton was to emnancipate
Bob presently. Hamilton merely agreed to liberate him in
future upon certain terms stated in the contract.

After this contract was made, and before the time aniv ed
for Hamilton to have Bob appraised under the terms of the eon-
tract, the constitmtion w ;14;1(iptetl t}ontﬂi]ling the clause (e-
elaring that the Geueral Assembly “shall have power to pass
laws to permit owners of slaves to emaneipate theni, saviug the
right of ereditors, and preventing them from becoming a pub-
lic charge.” Art. 7, see. 1. And the Legislature, in pursuance
thereot. had passed an act authorizing the emancipation of
slaves, and preseribing the mode in which it might be done.
Dig. ch. 62, Tf Hamlton, therefore, had desired ta ltherate
3ob in eomplianec with the terms of his contract, he wonld
have been reguired to do it, to male the emancipation effectual,
in one of the modes preseribed by the ~tatutc :-—that 1s, by will,
or sonie other instrument in writing, nnder his hand and seal.
attested by two witnesses, and proved in the Clirenit Clourt of
the county where he resided, or acknowledged hyv L 1 snch
Conrt, Digest ch. 63, see. 1.

In Cawmpbell et al. vs. Clampbell, 13 Ark. 519, this Court, by
the Chief Justice, said: ““We may agree with the counsel for ap-
pellants in the coneclusion to which his argument tends, that

/
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under the constitution and laws of this State, the power to
emaneipate slaves is derived from the statute, and ean only be
exercised in the mode directed by the statute. That the act of
emancipation eannot be treated as a contract between the
master and the slave, or with any person for his benefit; but
as an aet of rennneciation on the part of the master, and until
it 1s consnnimated, either hy deed or will, in the public and
solemn manner required by law, the right of the master, or his
legal representatives, to absolute dominion and porperty in the
slave remains unimpaired.” See, also, MeCutchen et al. vs.
Marshall et al., 8 Peter's 238, Winney vs: Cartwright, 2 A, K.
Marsh, R. 493. TLewis vs. Fullerton, 1 Rand. 15. Atwood’s
heirs vs. Beck ad., 21 Ala. 590.

There was no proof produced vpon the trial that Hamilton
ever, by will or deed, emancipated, or attempted to emaneci-
pate, Bob, in pursuance of his contract with Brown. Either
before, or shortly after his death, Bobh was sold under execution
as his property. purchased by Drittin & Royston. and after-
wards, it seems, sold by Brittin to Jackson.

But it is insisted by the counsel for Baob, that if the proof
showed he was entitled to his freedom. and the jurv so found,
the Court, though a law Clourt, had the power to order the ex-
ecution of any instrument mnecessary for his emancipation.
That the statute gives the right of action to the negro for his
treedomn in the law Court only, and the Clourt could necessarily
exercise all the incidental powers required to make the remedy
complete,

If that were true, the proceedings in this case were. never-
theless, erroneous. Bob alleged in his declaration that he was
free, the jury so found. and the Court rendered the ordinary
statutory judement that he be liberated. No order was made
requiving any instrument of emancipation to be executed by
any one. If the Court had attempted to make such order, wp-
on whem wounld it have imposed the duty of exeenting the in-
strument? Not upon the defendant Jackson, hecanse he was
under no econtract or legal obligation to emancipate the negro.
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Not upon Hamilton, because he was dead. Not upon his ex-
ecutor or administrator, for he was not a party to the suit.

Hlamilton agreed with Brown to have Bob appraised at the
expiration of five years from the date of his contract, and to
liberate him after he worked out his appraised value. He ob-
ligated himself to do this under a penalty of six hundred dol-
lars. If Hamilton had so obligated himself directly to Bob, in-
stead of Brown, Bob could not have compelled him to a spe-
cific performance of the contract, in a Court of law or equity,
or have recovered the penalty for his failure to do so—because
1t was an executory contract for emaneipation. Emancipation
is an act of grace or benevolence on the part of the master to
the slave. The slave ean furnish no legal consideration for it.
1t the master contract with the slave, or any one for him, that
the slave shall be emancipated upon his paying to his master a
sum of money, or rendering him some stipulated amount of la-
bor, although the slave may pay the money, or tender it, or
perform the labor, yet he cannot compel his master to execute
the econtract, because both the money and the labor of the
slave belong to the master and could constitute no legal con-
sideration for the contract. See Norris vs. Patton's ad. 15 B.
Mon. 575. Willis vs. Bruce et al., 8 Ib. 548. Cook vs. Cook, 3
Lattell 239. Dunlap vs. Archer, 7 Dana 31. Hawkins ys. Haw-
kins, 13 B. Mon. 245.

As to whether Brown has any remedy upon the econtract
against the representatives of Hamilton, and if any, what, we
deem it unnecessary to enquire in this case.

From the principles above settled, it is manifest that the
Court below erred in admitting ineompetent testimony, and in
giving the first instruetion moved by plaintiff, and in refusing
to give several of the instructions moved by the defendant.

The judgment is reversed, and the cause remanded, ete.




