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C"ASES IN TIHE SUPREME COURT

Hurvey vs. De Woody et al. [July

Harvrey vs. DEwoony ET al.

The usual remedy for a public nuisance is by indictment; for a private nuis-
ance by action on the case; though a court of chancery will exercise
jurisdiction as to both; but it seems that any person may abate a publie
or private nuisance,

The mayor, councilmen and constable of the town of Des Are, being sued
mdividually 1 an aection of trespass for pulling down the plaintiff's
house, justified under an trdinance of the corporation declaring the house
a nuisance, in that 1t was unoccupied by the plaintiff or a tenant but
used by others in such manner as to endanger the town by fire, and also
mn such manner as to make it offensive to the citizens of the town and
endanger their lives: and providing that if the plaintiff did not, within a
specified time after notice, abate the nuisance, the constable should
proceed to do so- the __ustification held sufficient on demurrer.

Error to the Circuit Court of Prairie county.
The Hon. Jonx J. Crexpenty, Citcuit Judge.

Williams & Williams for the plaintiff. The points in this
case are simple and few: the special eauses of demurrer point
out the objections to the plea, sufficiently—although the act of
ineorporation gives the town council power to prevent and re-
move nuisances. See Acts of 1854, page 68. sec. 7. Yet, the
Council is bound by the constitution and laws of the land. See
Constitution of Arkansas, art. 2, sec. 8, 9, and 10. The powers
and privileges of corporations and corporation courts, are lim-
ited and special, and no presumptions are indulged in favor of
their exercise; and the party setting up such proceedings, must
show every prerequisite to the exercise of the power, und that
it has heen properly exercised upon a proper subject. 18 Ohio
Rep. 523 ; 4 Missouri 242; Sharp vs. Spier, 4 Hill 76; Sharp
vs. Johnson, 4 Hill 92; 19 Johnson 33: Peacock vs. Bell, 1
Saunders 73; 8 Cowen 311: 5 Cranch 173.

A nuisance is defined by Brackston, to be anything that
worketh hurt, damage, or inconvenience. 3 Black. Com. 211.
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The plea should have set np the facts that made the house a
nmisance ; and this they have attempted to do, but the facts set
up do not show it to be such. These facts are necessary to be
shown, because the powers of the council are limited. and there
is no presumption in their favor, as the authorities show—and
he who would justify under them, must show that they acted
within the scope of their anthority, A Town Clouncil has no
right to pull down a house because they may have a visionary
idea that it may take fire; if so, no man’s property is safe, parti-
cularly when it is condemned without notice. Neither was the
fact that the house was used by the “good citiens of said town,”
as a privy, any reason why they. by their Town Counecil, should
destroy another man’s property. If anything was a nuisance,
1t was the dung in the house, and not the house itself: and the
redonbtable Town Council should have set their constable to
removing the dung, which was the real nunisance.

A point upon which we rely also, 1n this ecase, is the fact,
that the plamtitf’s property was condemued without wuotice!
State Banl vs. Mavsh, 5 Eng. 129; Iylehart vs, Moore, 16 Ark.
467 Jones vs. Mason, 7 Eng. 687. The notiee in this case,
which is set up in the plea, was not that the property would be
declared a nnisance, but that it had been so declared : it did not
requirc the owner to show cause against 1t; but merely to save
the constable the trouble by doing lhimsclf what the constahle
afterwards did; that is to remave the honge

The law of the land has been grossly violated, private rights
trampled upon, and the injured party had no remedy but the
one he has adopted. The question 1s, will such lawless proeeed-
ings justifv the parties engaged n 1t? And here we submit the
case

Jordan for the appellants: In support of the plea veforred to
3 Ch. PL 1, 094 and notes ; Baker vs. Boston, 12 Pick. 192 and
authorities cited ; Hart vs. Mavor, ete., of Albany, 9 Wend. 571 ;
Van Warm vs. Mayor of Albany, 1% ib. 262; 14 Wend. 250; 4
N. Hamp 527 and the aet meor wornting the town of Deg Are
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Mr. Justice Harry delivered the opinion of the Court.

The plaintiff in error impleaded the defendants, six 1 num-
ber, in trespass, in the Prairie Cireuit Court. The declaration
contains three counts, in substance as follows: 1st. “That the de-
fendants, on the 1st Mareh, 1855, and on divers other days and
times, hetween that period and the commencement of the suit,
(July 18th, 1855), did mstigate and proenre one of their num-
ber, towit: the defendant Robinsom, to enter with foree and
arms, against the peace and dignity of the State of Avkansas,
a certain lot, No. 8, in block No. 24, in the town of Des Are,
county of Prairie, and after so entering, then and there to pull
down and entirely destroy, a certain house or tenement thereon
situate, the lawful property of the said plaintiff. and by him
then and there rightfully possessed. of great valne, towit: of
the value of two hundred dollars, ete , ete

9. “That the defendants, (except Robinson), heretofore, to
wit, on the 30th March, A. D.' 1855, in the town of Des Are,
to wit, in the county of Prairie, composed the Town Council
of the said town of Des Are, and as such, did on that day pass
an ordinance declaring a certain house and tenement situate, on
Iot No. 8, block No. 24, of said town, aceording to the plan of
one Israel M. Moore, and then owned by the plaintiff, a mu-
sance, and in and by said ordinance, so passed by them as such
council, commanded the said defendant Rebinson, to remove
the same in casc the said plaintiff did not do so, which said or-
dinance was appioved by the said Council, and the said defen-
dant DeWoody, who was then Mavor of said town'" aveiring
in eontinuation, that plaintiff refused to remove the temement
on said lot, and that the defendant Robinson, on the first of
March thereafter, procecded to, and did pull down and destroy
the same under and by the authority of =aid ordinance, and
coneluding in the nsual formn.

3d. This count is in the usnal form of ecounts in trespass
averring the trespass set forth to have bren committed hy all
defendants,

At the return termn of the writ, all the defendants appeared,
and filed their demurrer to all the counts in the declaration,
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signing therein special eanses pertaining to cach eount:; but
which we do not regard as necesary to be stated.  The demurrer,
as applicable to the whole deelaration, was argned by counsel,
and by the Clourt overruled.

The demurrer to the declaration being overrnled, the defend-
ants again appeared and filed their two joint pleas, towit: 1st,
the general issne: and 2d, a speeial plea in bar, in substance
as follows: “That at, before and after the comitting of the said
supposed trespass, the said DeWoody was mayor of the said
town of Des Are, and that the other defendants ( except Robin-
son) composed the town ecounecil of said town, and that the de-
fendent Robinson was the town constable of the said town, duly
clected and qualified aceording to law, and that they, the said
mayor and council had in them, as such, vested by law, full
power and anthority ot remove any nuwisance from within the
ecorporate limits of said town, and was a nuisance in this, that
sald house was unoccupied by said plaintiff, or any one else,
at and for a considerable time hefore the committing of the
said supposed trespass, except hyv transient persons, throngh
whose negligence said honse was in oreat danger of taking
fire, and therehy. from its proximity to other property (honses)
sitnate in said town, eausing grcat loss to said town, and the
gool eitiens thereof ; and further that said hense was frequented
and used as a privy—offensive to the inhabitants and ealen-
lated to endanger the health of the eitizens of said town: and
that the said town couneil composed of the defendants, as afore-
said, in their corporate eapacity as aforesaid, towit, on the
20th day of March, A. . 1855, passed an ordinanee whereby
the said house was declared to be a nuisance, and ordering
the said defendant Robinson, ns eonstable as aforesaid, of the
town atoresaid, to give to the said plaintiff, or his agent, notice
of the passage of the said ordinance and its provisions, as touch-
ing the said honse, and require him the said plaintiff, to remove
or canse to be removed, the said house, within thirty days
from and after the service of said notice, and if after the lapse
of thirty days from the giving of said notice, the said homse
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should vot be removed, then, that he, the said defendant Rob-
inson, as town constable as aforesaid, was ordered and required
ta eanse the said house to be removed—that the said Robinson,
as constable, in accordance with the provisions of said ordi-
nance. gave to the said plaintiff notice as aforesaid, and after
the lapse of thirty days, the said house still remaining, and the
said plaintiff having wholly failed to remove the same, lie the
said defendant Robinson, as constable as aforesnid, caused the

aforesaid, which is the said supposed tresspass whereof the said
plaintiff hath thereof complained against them, and this they
are ready to verify,” ete.

To the first plea, the general 1ssue, the plaintiff joined 1s-
sue, and to the second one he demurred, assigning sundry
causes, which we will not state. The demwrer to the second
plea was argued by ecounsel, and by the Court overruled. The
plaintiff declining to answer over to the plea, and electing to
rest upon his demurrer thereto, judgment final was rendered
by the Clourt, in favor of the defendants, for the costs of the
suit. Plaintiff bronght error, and assigns for ground the rul-
ing of the Conrt below upon his demurrer to the defendants’
seennd plea as above.

In determining the questions involved in the assignment, we
will regard the plea demurred to, as, in form, good.  Our pur-
pose will be, in the present ingniry, to address onrselves to the
substanee of the plea, rather than its form or artistic structure,
with the view of determining whether its substance or matter
is sufficient to bar the plaintiff from a recovery on his declara-
tion, snpposing that, too, to be sufficiently formal m its several
counts, hut of which, it is not onr purpose to stop to inquire.

The defense set np in the plea is a justification of the tres-
pass complained of in the declaration. The facts npon whiel
the justification is based are, in substanee, that the town of Des
Are was, hy an act of the Assembly of this tSate, approved 28th
Deeember, 1854, incorpovated; that hy said aet, the corporate
powers of said town were vested in one Mayor and four Coun-
cilmen, to b= chasen in a certain manner—that five of the de-
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fendants were elected under the provisions of said charter, one
as mayor, and the other four as councilmen—that at the same
election, the remaining defendant Robinson was elected and
chosen Clonstable of said town: all strietly in conformity with
the provisions of the act of meorporation—that all qualified in
their respective offices, and entered npon the discharge of the
duties thereoft—hat, at a certain time named, it was ascer-
tained that a certain tenement or house situate in said town,
owned by the plaintiff, had become a ecommon or publie nuis-
ance, by endangering the property and health of many of the
good eitiens of said town by its exposed condition, and liability
to take five and beeanse of the fact of sts being used
by the public as a privy, ete.—that it was thonght by them
in their official eapacity, that the public health and security
to praoperty in said town required and demanded that said house
or tenement should be declared a public nuisance, and be abated
as such—that with this view they aver that on a eertain day and
time in said plea named and stated. they met in their corporate

nanece declarmg said honse or tenement of the plaintiff a pub-
hie nvicance, and providing for its abatement by requiring the
eonstable of said town, the defendant Robinson, to notify the
plaintiff of the proceedings of the defendant as mavor and
council of said town. touching said house or tenement, and
inform him that shonld he not within thirty davs next there-
after abate said nuisance by rcmoving the eauses thereof, that
they in their official capacity, as mavar, conneil and constable,
wonld abate the same hv tearing down such house or tenement
—that said defendant Robinson, as such constable, gave the
required notice under said ordinance to said plaintiff—that
more than thirty days elapsed after such notiee was so given,
and the causes of said nuisance being still unremoved or abated
by said plaintiff, under the provisicns of said ordinanece the said
defendant Robinson as constable procecded to and did pull
down and destroy said honse or tenement, as the only means
of abating said nmicaner, and the plea avers. that this is the
same trespass of which the plaintiff complains in his declaration.
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Under this state of facts, which are admitted on the record
by the demurrer to the plea, 1t may not be unprofitable, br
way of illustrating our vicws, to annownce a few principles of
law, which we regard as involved in this cause.

A nuisanee, in its common acceptation, means, literally, an-
novance. In law, its signification is more restricted. Aceord-
inz to Blackstonc. it means or signifies, “anything that worl-
eth hnrt, ineonv nicnee or damage,”  Sce 3 Blacks, Com, 216.

Nuisances are of two kinds: common or public, and private
Sce Bae, Abr. 246.

The first class 1= defined to he snch an inconventence or
treublesonie offense as annoys the whole commiuwnity, in general,
and not merely some particular person.  Sec 1 Hawk. P. 1. 197;
4 Blacks. Com. 166-7: It is said to be diffieult to define what
degree of annoyance 1s necessary to constitute a nuisanee In
relation to trades, it seems that when a trade renders the en-
jovmint of bic or property mmeomfortable, it becomes a nui-
sance for the reoron, that the neighborhood have a right to Linve
pure and Tresh air. See 1 Burr. 333, 2 Car. & P. 485 2 Tl
Rayiu. i1635, 1 Str. 686,

The second elass. or private nuisances, is anvthing done 1o
the hurt or wnnovanee of the lands, tenements or heredituricnss
of another. See 2 MMacks. Com. 215, 5 Bae Abr, 1406, ’

For a common or public nuisance, the uswal remedy at Jaw
i by irdictment. For a private nuisance the ordinary reme '~
at law, 15 case. See 3 Blacks Com. . 13; 10 Mass, R. 72: 7
Pick. 76 3 Harr. & McH. 441.

Coutts of chancery exercise jurisdiction both as to eommon ur
public, and private nuisances, by restraining persons from
sctting thn uy. by mhibiting their eontinunanee, or compelliny
their nbatement. See 2 Story's Eq. sec. 924, p. 260.

As we have said, both Courts of law and Courts of equity af-
*ard awple redress, and sufficiently prompt remedies in case nf
uulsances. DBut it seems the law 1s mot satisfied with thes,
as affording full protection to the public or citizen, in many
cases, Tor it 1s generally conceded that any person may abate a
public nuisance.” See 2 Salk. 458. 5 Bae. Abr. 152. 3 Tb. 408,
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And it seems that this right extends as well to private as to
common or public nuisances. See 3 Bae. Abr. ubi sup. 2 Bouv.
Law. Die. § 3-2, p. 18. 2 Barn. & Cress. 311. 3 Dowl. & R. 556.

A public nuisance mayv he abated without notice (2 Salk.
458:) and so may a private nmisanece, which arises by an act of
commission,  And where the seenrity of lives or property may
reqinre so speedy a remedy as not to allow time to call on the
person on whose property the misehief has arisen to remedy
it, an individual would be justified in abating a nuisance from
omirsion without notice. 2 Barn., & Cress. 811. 3 Dowl. & R.

JAG, as above. .

As to private nuisanees, it has been held, that if a man in his
own « 1l ereet a thing which iz a nmisance to another, the party
injuved may enter the goil of the other and abate the nuisanee,
and justify the trespass. See 9 Mass. R. 316. 4 Conn. 418. 5
Ib. 210. 4 N. H. R. 527.

In the case we are considering, by reference to the act ineor-
porating the town of Des Are recited in the plea in this behalf,
it will he discovered in the seventh section thereof. that. among
cther powers conferred npon the mayor and eounecilmen of said
town, the power “‘to prevent and remove nuisanees,” is em-
braced and included. This provision or grant, with the residue
ot the gection, clothes the mayor and conneilmen of the town of
Des Arc with unquestionable legislative powers and prerogatives
to a certain extent, and among them, they are fully empowered
to adopt measures of police, for the purpose of preserving the
health and promoting the comfort. convenience and general
welfare of the inhabitants within the town. And among these
powers thus conferred, there is no one more important than that
for the prescrvation of the public health and property. Tt is not
only the right, but the imperative duty of the town government
to watch over the health of the cifizens, and to remove every
nuisance, so far as they may be able, which may endanger it.
And they have necessarily the power of deciding in what man-
ner thig shall be done: and their decision is conclusive, unless
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they transeend the powers conferred by the town charter, or
violate the constitution.

1t is clear, we think, from the plea, that the mayor and coun-
cilmen had the right to have the nuisance complained of, re-
moved or abated in some one of the modes provided by law,
even though in doing so it should be formd necessary to destroy
the house or tenement, as was the ease in the instance at hand.
The measure was regarded and esteemed by the corporate an-
thorities as rather of a mixecd character, partly sanitary, and
partly cconomical—to preserve other adjacent property in the
town; and as such, we hold that every eiticn cunjoys his prop-
erty subject to such regulations. Police regulations to direct
the use of private property so as to prevent its proving pernie-
ious to the citizens at large, arc not void, although they may.
in some measure, interfere with private rights without provid-
ing for compensation. Wilde J., i Baker vs. Boston, 12 Pick
R. 194, a case similar to the one we are considering, said:
“This principle was settled in Vanderbilt vs. Adams, 7 Cow.
349, and in Stuyvesant vs. The Mayor, ete. of N. Y., T Cow,
588.” In the latter case, the same judge remarked: “the counse]
for the failing party admitted that the principle was too eclear
to be questioned”’—adding, ““that the contrary doctrine wonld
strike at the root of all police regulations.” The order of t'
mayor and aldermen (in the case before him) stands on the
same footing as quarantine and fire regulations, and if by such
regulations an individnal receives some damage, it is consid-
ered as damnwn absque injuria. The law pres-mes Le is com-
pensated by sharing in the advantages arising from such benefi-
cial regulations.” Citing Dove vs. Gray, 2 T. R. 358, Gov'r,
ete., vs. Meredith, 4 T R. 794.

In Hart vs. Mayer, ete., of Albany, 9 Wend. 571, Sutherland,
J. delivered an opinion in which the whole doctrine we are con-
sidering was reviewed, and in which it was held that “a corpo-
ration whose duty it is to prevent obstructions in a river will
be considered a party aggrived, and mav by its own act, with-
out indictment, abate or remove a nnisanece.” See also Witman
vs. Tracy, 14 Wend 254, et seqr.. to the same point.
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From the foregoing authorities, we may safely state the law
to be, that the party agerieved bv a nuisanee, whether the pub-
lic or an individual, may either resort to the appropriate reme-
dy in one of the forwms heremmhefore designated, or else may
avail himself or itself of the right to abate the nuisance.

In the case before us, the house or tencment of the plaintiff
was an unquestionable common or public nnisance, under the
definition we have given, and as such it was perfectly compe-
tent for the mayor and councilmen of the town of Des Are to
ordain and requive its removal or abatement, and having denc
so, all that they could be reqmived to prove upon a trial at law
for trespass, wonld he the existence of the nuisance, which is
admitted by the demurrer we are considering.

We hold, therefore, withont hesitation, that the matter set up
i the plea demurred to by the plaintiff. was a snfficient bar to
his action, and, consequently, that the demurrer thereto was
properly overruled by the Court below. The judgment is,
therefore, affirmed.

Absent, Mr. Justice ScorT.




