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BrLAERENEY as ADp. vs. FERGUSOY ET AL

Under the statute preseribing the condition of an injunction hond (Dig
chap. 86, sec. 18,) where there has been a decree simply dissolving the
injunction. and dismissing the complainant's bill with costs. the only
brecach that can, legitimately. be assigned in a declaration upon the
bond, is, that the complainant had failed to pay the costs awarded.

The first clause in the condition of an injunction bond, is for the perform-
ance of any personal act or duty that may be imposed upon the com-
plainant hy the decree; the second elause is for the payment of the dam-
ages and costs, that may he decreed against him; and if no damages are
awarded by the decree. under section 21. none can be recovered upon
the bund.

It 13 not competent to recover hefore one tribunal, upon some of the cove-
nants in a bond, and then sue upon other eovenants hefore another tri-
bunal, in a case where the party was aliké liable before either tribunal
at the same time for n]l the covenants in the entire instrument,

Duplicity in pleading was only a giound of special demurrer at common
law. and cannot he taken advantage of at all by demurrer, under our
practice, and so, if either of several breaches in a declaration upon a
covenant be sufficient. the declaration is good upon a demurrer.

Appeal from the Circuit Court of Pulaski county.
Ton Hon, Jonw J. Crewne~in, Clireuit Judge.

S. H. Hempstead, for the:appellant.
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1. The third breach is good, and the demurrer having been
sustained to the whole declaration, the judgment must be re-
versed. 7 Eng. 725 6 Blackf. 192; 2 Ala. 425.

2. The first and second breaches are good, because according
to the real design and scope of an injunction bond, all damages
occasioned by the injunction may be recovered by the party
injured, whether technically adjudged or not. Digest 593.

Blakeney being entitled to the possession of the tract of land,
was entitled by way of damages to the rents and profits during
the timie he was deprived of them by injunction. 8 Wheaton 1
6 Vesey p. 87; 16 Ark. 181; 19 Ala. 344. And was entitled to
recover in this action all damages sustained in consequence of
the injunction. 11 B. Mon. 201; 10 Humph. 325: 1 Barb. Ch.
R. 613, Tf these damages may be recovered in the suit in equi-
ty they may at law in a suit on the injunction bond.

Jordan for the appellees. All that the plaintiff could recover
in a suit upon the hond would be the costs and damages, if any
be assessed, npon the dissolution of the injunction. Dig. chap.
87, see. 18, 21, 22; Mitchell vs. Gibson, 14 Ark. 2929 ; Troup vs.
Wood, 4 J. !, R. 243; 2 Caines Rep. 256,

Mr. Justice Haxvry delivered the opinion of the Court.

This was an action of debt, by the intestate of the appellant,
against the appellees, in the Pulaski Cireuit Court, to the De-
cember term, 1854, on an injunction bond executed by them,
and others not sued, the condition of which, after reciting that
a portion of the appellees had applied for and obtained an in-
junction in a certain chancery cause pending in the Pulaski
Cireuit C'ourt, against appellant’s intestate, continues that “now
if the said cowplainants shall well and truly abide the decision
which may be made in this eause, and pay all sums of money
that may be adjudged against them, if said injunction shall be
dissolved, either in whole or in part, then this bend to be void,
ete.””  Three breaches are assigned in the declaration: That
said injunction was sued out to restrain appellant’s intestate
from proceeding to execute a certain order requiring the sheriff
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of Pulaski county to put him in possession of a certain tract of
land and premises, which he had before that time purchased,
at judicial sale, averring the dissolution of such injunction by
a competent Court, with the rendition of a decree dismissing
the original bill, without prejudice, and that the costs of the
snit shonld be paid by the complainants therein, and averring
further that, during the pendeney of said chancery suit between
the issuance of the injunction and its dissolution, the appellees
were kept in possession of said land and premises by force of
such injunction—that, during that time, the appellees became
liable nnder said bond, to pay for the nse and occupation there-
of —that they tore down and converted certain houses, timber,
fixtures, etc., removed certain cotton. the produce of said land,
and by the terms of said bond they are bound to pay for the
same; negativing the payment of the costs decreed in the in-
Junction suit, ete., as well as averring the value of the use and
occupation of said land and premises, as well as the amount of
the damages oceasioned the appellant hy the other grievances
complained of, ete.

3. This breach recites the same facts averred in the first, ex-
cept as to the costs decreed to he paid by the ecomplainants on
the dissolution of their injnnetion and the dismissal of their bill
in the Clonrt below. In other respects, it is identicul with the
first.

3d. This recites simply the dissolution of the injunction,
the deeree of the Court below dismissing the bill with costs, and
negatives their payment, ete.

The appellees, after oyer prayed and granted, demnrred to
the declaration, assigning special causes therein applicable to
each breach respectively. The demurrer was considered and
sustained by the Court as to the entire declaration. Appellant
excepted and appealed. -

The assignment questions the judgment of the Court below
upon the demurrer to the declaration.

The objections, taken by the demurer to the declaration, are
confined exclusively to the three breaches therein, specifically,
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assigned ; maintaining that the breaches are, respectively, un-
wairanted by the condition of the hond declared on.

The bond in question was executed in conformity to the fol-
lowing statute: “No injunction shall be issned in any case. un-
til the complainant execute a bond to the adverse party, in
such sum as the Court, Judge, or Master shall deem sufficient,
to secure the amount or matter to be enjoined, and all damages
and costs that may be oceasioned by such injunction; condi-
tioned that the complainant will abide the decree which may he
made therein, and that he will pay all sums of money and costs
that may be adjudged against hiin, if the injunction he dissolved
in whole, or in part. See Digest, chap. 86, sec. 18, pp. 393-'+.

Tt is insisted on the part of the appellees, that under this
statnte, where there has been a deecree siwaply dissolving the
injunction and dismissing the complainant’s bill with costs, (as
in the ease before us), there can be but one breach legitimately
assigned in a declaration on the bond taken under such statute,
i. e. that the complainants have failed or vetused to pay the
costs awarded. Whilst, on the part of the appellant, it is main-
tained that the ujunetion hond vequived by the statute to In
taken, was designed and intended to secure to the obligee
therein, whatever of damages and costs he may have sustain-
ed, “occasioned hy such injunetion,” and that such damages and
costs may be recovered, (to the extent of the penalty of the
bond) though none should have been awarded by the Chan-
cellor on dissolution of the injunction, in deht on such bond.

The questions involved in these propositions are interesting,
both on aceount of their novelty and intrinsie importance. We
believe that no case has been adjudicated by this Coourt, as far as
the Reports indieate; in which the questions before us have
been determined. Several cases may be found, in which kin-
dred questions have been decided, but growing out of appeal
bonds, replevin bonds, and bonds taken under our forcible en-
try and detainer statute. DBut, on reference to these various
decisions, it will be readily perceived, they were made to pro-
ceed more npon the partienlar statute, nnder which the eanse
of action in question arose, than upon general prineciples; and
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such, we conceive, must he the basis of our decision in the case
at bar.

We think there can be no doubt, from the tenor, as well as
the letter of the section, in which the condition of injunction
bonds is preseribed, but that it was the intention of the legisla-
ture to pravide, hy the bond required to he taken hefore in-
junetions should be granted in this State, for full and complete
indemnity to defendants in such suits; and we think that that
design has been fully accomplished by the provisions of the
18th section given ahove. But we cannot concur with the
connsel for the appellant, in the constrmetion he wonld give to
that section. We think the design of the legislature, which
we have ascribed above, may as well he accomplished by a dif-
ferent construction as by the one he has so earnestly eon-
tended for in his argument, and that, two, withont saerificing
any portion of the section under consideration.

By recwrring to the condition of the bond, preseribed by the
18th section. 1t will bhe ohserved that it contains two clauses:
Ist That the complainant will abide the deeision, which nay
he made: 2d. That he will pay all sums of money and costs,
thot may he adjudged against him.”

Both these conditions to be contingent. however, npon the
dissolution of “the injunction in whole or in part.” What we
understund to be the effect and scape of the first elanse in the
condition, is, that the ecomplainant and his sureties obligate
themselves, 1 ease the Chancellor on dissolving the injunetion
should 1mpose, by decree, upon the complainant, the perform-
ance of any personal act, or duty connected with the subject of
the snit, and of benefit to the adverse party. that he will dn it,
or forfeit the penalty; and what we understand by the second
clanse in the condition of the bond, is, that the complainant
and s secureties obligate themselves to pay, to the obligee,
whatever of damages and costs the Chancellor may award him
on the dizsolution of the injnnetion:—The statute contermplat-
ing that the Chaneellor, with a jury, could as well determnine
what amonnt of costs and damages the party had sustained* by
snch injimetion™ as if the same facts were referred to a Court of
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law and thereby aveid cirenity of remedy, and a multiplicity
of suits, which it is the policy of the law to prevent, and ena-
ble partics to avoid by the proper provisions. The bond was only
intended to afford security to the obligee, that the deeree, which
might be tendered by the Court in the mjnnction suit, should
and would be performed by the complainant, the prineipal
therein . Tt was, evidently, intended that the Chancellor should
direet what should be done by the complainant, and ascertain
what damages and costs the obliges had sustained, on account
of the injunction, and if he would not perform the personal act
or duty required of him, or pay the damages and costs award-
ed, that his securities wounld make good the damages occasion-
ed by the first, and pay the award of the latter, by incurring an
action on the bond. Beyond this, the condition of the hond
does not go, in our judgment.

We are corroborated in these views, we think, by the provis-
ions of the 21st and 22d sections of same chapter of the Digest,
from which the 18th scction, above referred to, was extracted.
They arc as follows:

“See. 21, Upon the dissolntion of an injunetion, either in
whole or in part, where money has heen enjoined, the damages
thrreon shall be assessed by the Clourt, at not less than six, nov
more than ten per centnm on the amount released by the disso-
lution of the injunctinn, exclusive of costs; but in all other cases,
the damagrs shall be assesscd by a jury empannclled for that
purpose ; if neither party require a jury, the damages may be
assessed by the Court,”

“See. 22 The Court shall enter a deeree according to the
circumstances of the case, including the damages assessed as
aforesaid, and may award execution thereon, or enforee such
decree in such other manner as may he proper, according to
the rules and practice in chancery.” See Digest, p. 594

It is evident, from these seetions in econnection with the 18th,
that the legislature has so provided as to limit the liability of
the sureties upon injunction bonds, to the amount of the dam-
ages and costs actually decreed to the defendant in the injune-
tion suit, upon dissolution.
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But it is insisted, on the part of the appellant, that the reme-
dy, thus given by the letter of the statute, for determining the
damages and costs to which defendants, in injunction suits, are
entitled on dissolntion, 1s only cumulative of the remedy exist-
ing on the bond; and to sustain this position we are cited to
Garrett vs. Logan, 19 Ala. R. 344, We have examined that
case very carefully, and considered it patiently, and do not con-
ceive it supports the position he assumes. It is true. that was
upon an injunction bond. But the condition of the bond, de-
clared on in that case, was “if the said complainant will well
and truly prosecute his said writ of injunection, and pay all costs
and damages occasioned, ete "—very different from the con-
dition of the one we are considering. Tn the one before us, in
the first clause of the condition, the word “therein” is used in
reference to the injunction suit; thereby making the breach of
either clause of the condition dependent upon the fact, whether
damages and costs were awarded “therein,” or in the chancery
suit, after dissolution of the injunetion, “either in whele or in
part.” No such word, or one eqnivalent, is to be found in the
condition of the hond in Garrett vs. Logan. The fact is, we re-
gard Garrett ve. Logan as going very far to sustain the views
already expressed in reference to the case at bar; for the Coourt,
in commenting on Davis vs. Guley, (2 Dev. & Bat., R. 360,) cited
by counsel say. “That was a bond for the payment of such
damages as might be recovered. In this case, (meaning the one
of Garrett vs. Logan) the bond was simply to pay costs and dam-
ages occasioned, ete.” The Court approved of the decision in
Davis vs, Gulley, which was, in effeect, that an action would not
lie on a bond econditioned as the one in that case was, until af-
ter suit brought, and judgment recovered at law to fix the dam-
ages occassioned by the vexation suing out the injunetion.”

The 21st and 22d sections of our statute, under the head of
injunctions, was intended, we have no doubt, to aveid the ne-
cessity of there being more than one smit against the prineipal
in sneh bonds, which is eonsistent with the poliey of the law in
general
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From these views, therefore, we are foreced to hold, that the
appellant cannor recover npon the mjunetion bond declaved on,
except the nmonnt of eosts whieh accrued in the chaneery st
in which the bond origimated.

We are warrauted in this eonclnsion from another principle
comnected with the question at liand, and artsing wpon this part
of the recond, namely; that it is not competent to recover be-
fore onc tribnmal, upon some of the covenants of the bowd, wud
then sue, upon other covenants, before another wribunal, in a
ease where the party wayg alike liable hefore either tribumal, ai
the same time. tor all the envenauts in the entire mstrnment
The splitting np of entive liabilities into hifterent stz wall not
be permitted. Tt is violative of plain principles.  See Black vs,
Claiuthers, Harris & Co. 6 Humph. R. 02-3.

If the appellant had desited to proceed for damages as well as
costs in the injuuction suit, we think theve ean be no donbst, hut
that the measure of his damages would have been the valve of
the rents and protits ot the laud and premizes enjomned, from
the date of the injunction to the ttme of ite dissolntion, the costs
in the Supreme Conrr, and, may he, the eounsel fees in hoth
Clonrts. Sce Edwauds & Edwards va. Bodiue et al, 11 Paige

5910

——.

Notwithstanding the first specitic breach assigned is some-
what obuaxious to duplictty, which was only ground ot specinl
demmrrer at the comumon law, and, cousequently, not avaudable
at all Iy demurrer, under owr practice, the Conrt helow shonlid
have overrnled the demurver as applienble to 1t, tor the reason
that one of the brewches assigned therein iz the non-payment
of the costs averied to have been awavded to the appellant im
the dissolution of the injuuction 1ecited.

There 1s no ohjection possible to the third speeific breach;
that hemg like the fivst, as we have quahfied it, that 15 to say,
averring an award of a decree 1 the chaneery Conrt for costs,
and a formal negation of the payment by the appelleez. The
demurrer to this assieminent should also have bren overroled.

In veference to the second specific breach, we hold, m view of




OT THE STATE OI' ARITANRAS, Onh

Term, 1857]

the foregoing. that the demmrerer, as applieable to that, was pro-
perly sustained.
For the errors aforcsaid, the judemont of the Pulaski Clirvenit

Conrt iz reversed, and the ecause remaunded to be proeecded in
as herem before diveeted.




