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CASES IN VIIE SUPREME COURT

Mandell vs. Peet, Simms & Co. [July

Mawper, vs. Prer, Simums & Co.

The defendant in a smit by attachment will not be allowed to call in ques-
tion the truth of the affidavit on which the writ of attachment issued
(Taylor vs. Ricards & Hoffman, 4 Eng. Rep. 378.)

Under the provisions of the Statute (ch 17 Dig,) an attachment may be
issued as well apainst a defendant, who is a non-resident of this State,
or who is ahout to remove out of this State, or who 18 about to remove
his goods and effects out of this State, or who so secretes himself that
the ordinary process of law cannot be served on him, as against absent or
asennding dehtors—the grounds specified in the third section being cumu-
lative of those named in the first.

The word “ahsent” in the first section of the act should not be taken or un-
derstood in its literal sense, but as intended to mean those who have
absconded or are non-residents—mere absence from the State temporarily,
on husiness or pleasure, not being within the mischief of the act.

It is not necessary that the affidavit for an attachment, when made by a
person other than the plaintiff, should state that the affiant made it for
the plaintiff.

An affidavit that the defendant “has been removing part of his goods and
effects out of this State, and 13 about to remove the remainder of his
goods and effects out of this State,” is sufficient under the Statute of
attachment.

A plea in abatement that “it is not stated in the attachment bond filed in
the suit, that the Peet, Stmms & Co., therein named, are Eleaver Peet,
Philip Simms and John Lorathe, the plaintiffs named in the declaration,”
held frivolous.
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So also, a plea that “it does not appear that the bond filed in the suit was
éver duly approved by the clerk before the issuance of the writ of at-
tachment’—the endorsement of approval upon the bond being merely one
of the means of proving the faet, and though a duty on the part of the
clerk, not essential to the legal rights of the defendant.

So alse, a plea averring “that the bond for costs filed mn the suit deseribes

=1

it as an action of deht,” but that it is an action of debt by attachment.

The bond for costs required to be filed by o non-resident, before the insti-
tution of his suit, was made payable to the defendant by the given name
of Hermant instead of Herman. his true name; held that the variance was
not sufficient to abate the suit—the defendant having a legal remedy
upon the bond hy proper averments and proof. (5 Ark. 236, 14 ib. 6275
1 Eng. 70.)

Where the affidavit in an attachment suit deseribes the plaintiffs as Peet,
Simms & Cn.. and the writ describes them as Eleazer Peet. Philip
Simms and John Lorathe, partners, ete. under the name of Peet, Simms
& Co. there iz no sueh variance as will abate the writ.

A plea in abatement must exelnde every conelusion against the pleader: and
sn a plea that the person who s)gned an attachment bond for the plain-
tiffs, had no competent anthority from them to make it. i3 defective,
unless it alsn avers that the act was not subsequently adopted and rati-
fied by the plaintiffs. (Taylor vs. Ricards & Heffman, 4 Eng 378

1t is nnt necessarv that the plaintiffs i an attachment suit should execute
the hond required by the Statute: if n bond good in form for a suffi-
crent amount, and pavable to the defendant, be filed and approved by the
clerlz, thougl exeented by athers than the plaintiff, 1t 18 sufticient,

The power of amendment is within the diseretion of the Court. (4 Eng. 2115
16 Ark 121 ) And so, where the clerk approves and files an attachment
bond, hut fails to endorse upon the bond his approval before the issu-
ance of the writ. the Court may direct him to make such endorsement:
And s0 also. where there is an error in the bond for costs required to
be filed by a non-resident hefore bringing his suit, in the name of the
obligee, the Court may permit the obligor to amend the bond by inserting
the true name of the defendant.

1t is error in the Cireuit Court ta proceed to render final judgment untal
all the issues raised or tendered in the cause are disposed of. (4 Ark
527: 6ib 197; 14 ib 621; 4 Ting 67.)

Wit of crror to the Circuit Cowrt of Jefferson County.
The Hon, Theodorie F. Sorrels, Ciremt Judge
Bell & Carlton and Johnson, for the plaintiff.

Chimmins and Grace, for the defendants.
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Mr. Justice Hawry delivered the opinion of the Clourt,

This was debt by attachment, brought by Peet, Simms & Cla.,
against the plaintiff in error, m the Jefferson Clircnit Clourt,
on a promissory note  The declaration is in the tsual form,
and is not involved in the cuquiry invited by the assienment
ot errors.  The errors assigned relate to the affidavit on which
the attachment issued. the bond for cost filed m the Clourt
below, in consequence of the defendants in error heing non-resi-
dents of this State at the time of the commencement of the suit,
the attichiwent bond and the writ itselt. At the return term of
the writ, Mundel, the defenduant helow, appeared by counsel and
interposed fon several pleas n ubatemnent to the writ, in suh-
stanee as follows -

1. Fhat, at the commencemcnt of the suit, the defendant was
neither alisent nor abseonding from the State, but, was a resident
of the county of Jetferson in this State,

2. That it is not stated in the affidavit filed i the suit that
the person who made it “made the same for the plamtiffs.”

3. That it is stated in the affidavit on which the attachment
1ssued “that the defendant Mandel has been remaving part of
his gonds and effects out of this State, and is about to remove
the remainder of his goods and effects ont of this State,” and
avers that that s not a sufficient gionnd in law for said attach-
ment to issne.

4. That, *it is nowhere stated in the attachment bond™ filed
in said suit that the Peet, Simms & Co . therein named, arc
Eleaer Peet, Philip Simms and .JTohn Lorathe, the plaintiffs
named 1n the declaration.

fi. That, 1t does ot appear that the attachment hond filed
i said suit was ever duly apporved of by the elerk of the Chr-
cuit Conrt of Jefferson county before the issnance of the writ
of atfachwent iu this behalf as required by law.”

6. That, “the bond for cost filed in said smt deseribes said
plaintiffs’ suit as an action of debt and said defendant avers
that said suit 15 an action of debt by attachment.”

7. That “the hond for costs filed in said suit is conditioned
to pay all costs of a certain snit of said plaintiffs against Her-
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want M. Mandel, insteud of Herman M. Mandel, the trne
name of said defendant.”

8. That “it is nowhere stated in the affidavit filed in said
suit that said defindant is justly indebted to Eleazer Pect.
Phlip Simms and Joln Lorathe, merchants and partners in
rrade, domg business nuder the firm, name and style of Feet,
Simms & Co,, 1 the plamtifts declaration mentioned, m any
s whatever,” ,

9. That there is “a variance hetween the said affidavat and
writ, in this. the affidavit descriles the plaintiffs as Peet,
Simms & Co., whereas, said plaintiffs ave described in said suit
as Eleaer Peet. Philip Simms and Jolm Lovathe, merchants
and partners ete.. under the name and style of Peet, Simms

"

& o
10. That the person who signed the attachment bond for the
plaintiffs had no competent antherty trom them to make sneh
an instrinent in their hebalf at the time it was exeented
These several pleas were properly vevificd by the affidavit nt
the defendant helow. Mandel, and were filed on the 12th Novens
ber, 1855.
O the 13th of the same month ( November, 35), the plam;:
titfs, Peet, Simins & Co. moved the Contt in writing for, i
rule agamst the clerl to enter “his approval of the attachmens
hond filed in the cause nune pro tune,' and also, for leave, i,
the “obligor in the cost hond to amend the same by strjmge
the letter ¢ from the name of Hermant in the said cost bond.”
This motion was considered and sustained by the Conret, and thy,
desired amendments made accordingly. To which ruling, fhe
defendant Mandel. excepted, and filed his bill embodying, fhese,
faets, el g
On the same day that the proceedings lastly stated aboye wery,
had, the plaintiffs below filed their demmrrer to cach, of the
ten pleas in abatement exeept the eighth one, to which they filed
a replacation, speeially traversing the said plea, and m_nlclp‘d—,
ing with a verification. A op b
The demurrer to the nine pleas set ont special, caysss, fon
each. gl
This demurrer was considered and sustained bv the Court as
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to all the pleas to which it applied. The Jdefendant, Mandel,
dechned to answer over upon the demurrer to his pleas being
sustained, and the Court, on the plaintiff's filing their cause of
action, procceded to render judgment in their favor for the
amount thereof with interest and costs, without disposing of the
replication to the Sth plea of the defendant, or the issue thercon,
if there was one, of whiel the transeript is silent. The de-
fendant Mandel brought error, upon which the cause is now
pending 1 this Court.  His assignmient questions the ruling of
the Clourt below as follows:

1. In sustaining the plaintiff's demurrer to his nine pleas
as above.

2. In permitting the clerk to endorse his approval upon the
attachment hond.,

3. And in permitting the defendants to amend their bond for
cost by striking out the letter ¢ from the word Hermant.

The demmrrer of the plaintiffs below to the several pleas of
the defendant, being in cffeet an admission of the truth of the
facts thercin stated, will render it unnecessary for us to state
or set ont the different documents to whieh some of them refer
We will assme, therefore, in owr present inquiry, what the
law intends in respect to them under the demnrrer, that each
plea is true in point of fact.  With this explanation, we will at
onee proceed to consider the several errors assigncd by Mandel
i the arder m which they are presented.

1. The first assignment questions the propriety of the ruling
of the Court below upen the (demurrer of the plaintiffs Pect,
Simms & Co., to the nine pleas in abatement, interposed hy the
defendant Mandel, We will, therefore, for the sake of perspic-
uity, dispose of this assicnment by considering the demurrer
as applied to each plea separately in their order on the record,
und as we have stated them ahove.

First.  The matter of this plea may be considered in twn
aspects. It may be regarded as an attempt on the part of the
pleader to draw in guestion the truth of the affidavit on which
the attachment was issued: which, of course, is not allowable,
cither nnder onr statntory enactments on the subjeet, or the
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practice of the Courts founded thereon, (See Taylor vs. Ricards
& Hoffman, 4 Eng. R, 378), or it may be viewed as asserting
the prineiple that the attachment law of this State only anthor-
izes attachments to issue in ecase the debtor 1s absont or abscond-
ing. We will consider the plea ir this view. Very elaberate
and extended arguments have been submitted on the part of
the plaintiff in error, in support of this latter position, which
we have considered with muech dcliberation and great caic,
on acconnt of the confidemee manifested by counsel that their
position 1n this respeet wonld be found sustained by hoth the
reason and letter of the law. The first section of the attachment
law is in these words: “In all ecases of ahsent or ahsconding
debtors, who may have property, real or personal, in this State,
the creditor may proceed against the same in the following
manner, towit: The second seetion directs that the creditor
shall file in the office of the clerk of the Civenit Court of the
connty wherein the property may be, his declaration, ete.  The
third seetion heing immediately mnvolved iu the question dircetly
at iesue, we will eopy. Tt 15 as follows: “The ereditor shall,
at the time of filing the deelaration of his elaim, alse file on
affidavit of himsclf, or some other person for him, statimg
that the defendant in the declaration or statcment mentioned
is justly indcbted to snel plaintiff in a smn excecding one hun-
dred dollars, the amount of which demand shall be stated in
sneh affidavit, and also that the defendant is not a resident of
this State or that he is shont to remove ont of this State. or
that he is about to remove lns gonds and etfects ont of this State,
or that he so secretes himself that the ordinary process of law
cannot be served on him.”  Sec Digest see. 1, 2 and 3, p. 172,
There has been no positive adjudication consistent with the
position eontended for by the plaintiff in ervor, as far as we
have been able to discover after a striet and ecareful examina-
t1on of all the volumes of our Reports: but there are a multi-
tiide of cases in which this Clourt has impliedly held that there
are other gronnds anthorizing the issnanee of attachments he-
side the two specified in the first section, swhich we have copied
above, and that those ather grounds are defined and designated
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m the third section, which we have also copied, and we thin"
the question thus settled is entirely, consistent with the general
tenor and scope of the entirc chapter, and aceords with the
uniform practice which has grown up thronghout the State
upou the subject.  We would not feel onrselves authorized to
distuib the practice of the Courts, tor a long time acquiesced in,
without we could br convineed that fhe practice itself violatad
some positive Matn‘re or was antagonistic to o known principle
of the law  We will, however, cxamine the subject a little
farther, with the view of expressing ourselves with more, dix-
flnuflle\s and with the hope that the eronnds of our decision
in this cavuse may not be aisonderstood or mismterpreted..

Tt is truc that the prov «ceding authoried under onr attauhmem
law is in derogation of the course of 1»1‘0LOE(]1I1"§ warranted Iy
the eommon Taw, and should thevefore reccive a striet consti Te-
timl, and the statutory re qumﬂnmnts be rigidly pursued.. Yet.
m the Janguage of \Vaﬂ cro Looan Taylor vs. Rieards & Hoft-
man, 4 Eng. T 3840 “there is a conunon sense view of this
and all utlwl' acta, whn ther 1 devogution of the conmmon Iaw
remedies or 1o t, that should not he lost sight of, tor it is not
nnfre qlwnt]\ the ¢ case that Courts, by aduprmtr this familias
and well vecognied rule, feel thf thewr splieve of action. is s
eirenmscribad as to toree them into v fined and NnIneaning
fpuhmmhhvs sueh as defeat every valuahle purposc_of our most
m]pm't'mf and  usetnl x.‘xtatnh,, VTt s admitted, fhaf there
seems, upon, the f rst impression, to he a rhwropanm befwarn
the yrnvlslpus of His: ,fuat and third <scfions stute d abevie, 1
this, that ‘rhu_ du"nngo of the tirst section would nnlv seem to
warrant the ISSHHH(‘P of an_ attachment m ease the debtor w as
cither absent, having’ nbxmn«lr\d or was in the act.of abseonding
from the Srdtw whlst  the third section 1»1‘1)‘111\5 with equal
(hs‘rmetnPSS for nther grounds in. addition to .those namied i
the tu' t section, anthorizing the issniance of an attachment, that
is to say: 1. That the dthm is not a vesident of tth State ;

.. That he 15 abgut to, remove ont of this State: 3. That hLe is
ubout to Temove his goods,out of this State; and 4. That he so
scerctes. himself that the ordinary process uf the law cannot be
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served on him We have said the four grounds specified in
the third section are enmulative of those named in the first,
and the letter of the statute will bear us out in this view.
Take, for example, the first ground in the third section—that
the debtor is not a resident of his State—that 1s not provided
for in the first section, for the reason that a person residing out
of the State may vet be present in it, or in other words not
absent from it, and at the same time not be absconding (or hid-
ing) during his sojourn in the State. And so in reference to
the second ground in the third seetion: Une may be about tn
remove out of the State, which cv w1 fermini, pre-supposes his
presence in the state, and consequently not aheent from 1t. and
at the same time, not be in the act of abseonding, for the reason
that one about to remove may arrange and prepare to do o
publiely und not in a clandestine nanner, as is meant by fhe
word ghecond  The third ground in the third seetion is nas
manifestly cummnlative as the two preceeding, for, we hold that
one “about to remove lns goods and effeets ont of this State,”
may yet be present in, or not ahsent, or abseconding from the
State. And so, finally, in reference to the fonrth and last
ground in the thiud section; for one miay uot he ahsent or
absconding from the Stute, and yut “so seerete himselt thut
the ordinary process of the law eannot be served on him.”

We do not desire to he nnderstood that the word “absent” m
the first section should be taken or understood in its litera!
scnse, for we will not presnme the legislatnre intended anv
ench application.  What we wnderstand hy the word “absent”
in this section is, that the debtor should not only be ahsent. bt
that he mmnst have absconded, or else be a non-resident. Mere
ahsence from the State temporarily, on husiness or pleasure
eertmnly wonld not fall within the mischief of the act, and
consequently eonld not he intended as having been meant bv
tht legislature. We have examined the several adjudieations
to which we have heen referred by the counsel for the plaintiff
in error, and do not believe they mulitate against the views

herein expressed.  We are thevefore, foreed to the conelusion
p
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that the demurrer to the first plea was properly sustained by
the C'ourt below.

Second.  The matter of this plea we esteem as altogether
frivolons. 1t is a matter of formal eonsequence whether the
affidavit does or does not show whether the person who made
it, made it for the plamtitfs.  Whether it is or is not 50 stated,
it will be so intended, for it is not prresmed that one in no wise
mterested in the suit would make sucl an affidavit withount 1t
was done by him as the agent of the party in interest, or done
for him, for accommodation. A literal ecompliance with the
requirements of the statute is not expected or demanded., Al
that is expected in snch case 13 a <ubstantial compliance with
the requirements ot the statute. See Cleadle vs, Riddle, 1 Eue.
R 483, We hold, therefore, that the jndgment of the Court
below on the demurrer to this plea, was puoper,

Third. The dewmmrrer to this plea was also properly sus-
tamed, for the reasons we have already expressed in consilerine
and freating of the demurrer to the first plea, and for the addi-
flonal reason that we coneeive the atfidavit substantially states
that the defendant was ahout to remove a1l his goods and effeots
from the State—hime o erornd provided for the issnance of
an attaclonent ynder the third section, as hifore 1mled.  The
stating that the defendant “Lad removod part” and was pro-
ceeding, or “was about to remove the remainder of his goods anil
effeets from this State” we couceive is tantamount to saying that
Le was abont to teinove his eonds and effects, ete. The worl
remainder used in the affidavit, is as comprehensive as all bis

onods, ete., or his goods, ete
 Fonrth. This plea we also consider frivolous in mattei, for
the reason that 1t will be intended that the peTsons named in
the attaclment hond ave identical with those named in the
declaration and affidavit. The piingiple setled in Whitlock et
al vs. Wirkwood, 16 Ark. R, 400, and Eilis vs Clossitt ot gl , 14
Ark. R. 222/ is decisive of this ease

Fifth. The matter of this plea is considered thoronghly friv-
olous, for the reason that the Inw does not require that it shovld
appear on the hond itself, that it was approved by the cler':
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before he proceeded to issue the writ of attachment. All that
the law vequires is, that it should be approved by the clerk.
His endorsement of his approval is a means of evidence of that
fact. DBut we apprehend this evidence may be furnished by
other means. If the plea had denied the fact of its approval,
this would bave been a material fact, and the plea would have
been good if properly framed. Notwithstanding we hold the
attachment bond good in this instance, we mmust, nevertheless,
be permitted to depreccate the practice on the part of clerks of
omitting to endorse their approval on bonds 1 sneh ease, and
take the liberty of respectfully recommending to them in all
such cases to make snch endorsements with the view of perpetuat-
ing the evidence of the fact. In view of the foregoing consider-
ations we hold that the Court below properly sustained the (e-
murrer of the plaintiffs to the fifth plea of the defendant.
rectly sustammed by the Conrt helow.  The abjection taken to
the bond for costs is a refincment upon technicality in advanee
of anything of the kind we have ever obscrved, and utterly af
war with the liberal practiee which is inculcated by the letter
and spirit of our law, whicl seems to regard the substance
rather than the shadow, the attaimnent of justice rather than
its defeat or proecrastination.

Sivth  The demurrer to tlis plea was nngnestionably eor-

Seventh. It is true, the statute requires the bond for costs to
be given by the plaintiff and pavable to the defendant, but the
slight variance in the christian name of the defendant, sug-
gested by this plea, would certainly not be suffiicent to abate
the suit. The bond being filed with, and found among, the
papers of the snit, would be intended to apply and belong to it.
In case it should become necegsary to sue on that hond, the de-
fendant, by proper averments in his declaration, and proof con-
sistent with those averments, wonld experience no difficulty in
the Courts in obtaining judgment on the instrument. Sec
Bower et al vs. State Bank, 5 Ark. R. 236. Nicholay et al vs.
Kav. 1 Eng. R. 70. Allis vs. Bender, 14 Ark. R.. 627.

We hold, therefore, that the C'ourt below did not err in sus-
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taining the plaintiff's demwirer to the defendant’s seventh plea

Ninth. The question mmvolved 1 the demurrer to the ninth
plea has already been determined in this causc, whilst we were
econsidering the demmnrrer to the fourth plea.  See also Cheadle
vs. Riddle, 1 Eng. R. 483, before cited. As we held in respeet
to the Jemurrer to the fourth, so we hold in respeet to this—
that there is uo error in the judgment of the Clourt below, sus-
taining it.

Tentl. This plea is obnoxious to the demurrer on two ac-
counts. 1. Becausc it might be truc that Beamanu, who made
the attachment bond in the name of the plaintiffs, had no com-
petent anithority to do the act at the time, yet the act of Beaman
may have been subsequently ratified by the plaintiffs; whicl
wonld make the deed as cffectually theirs 1n law, as though they
had given authority to the agent in the first instance. The rule
in such ease 1s, that a plea in abatement must exclnde evory con-
elusion against the pleader; therefore, a plea that plaintiff’s
name was signed to the attachment bond by one without author-
ity, must negative the ratifieation of the act by the plaintiffs,
before the writ issued.  See Taylor vs. Rieards & Hoffman, 1
Eng. R. 375, 2d Beeause the fifth section of our attachment
law does not require the bond filed to be the hond of the
plamntitts. If 1t 15 properly eonditioned, for a sufficient amount,
payable to the defendant, and approved by the clevk, the law
is complied with. Tf it was true, as the pleader seems to indi-
cate by his plea, that Beaman had no authority to make the
bond in the names of the plaintiffs, and if it were true, and
the fact had been averred in addition, that the act of Beaman
unauthorized in the first instance had not been ratified by the
plaintiffs, yet the bond would not be rendered invalid. Tt wonld
be the bond at least of Beaman and the securities, if no one else
and the law thereby complied with. See McMechan vs. Hovt,
16 Ark. R. 306. For these reasons we hold the demurrer to
this plea properly sustained.

Having thus disposed of all the guestions raised hy the first
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assignment. we will at”once proceed to consider the other assigm-
ments. ' T T

IT. This assignment questions the propriety of the ruling
of the-Court below e reqiiring the elevk to cndorse his approval
upon the attachment bond, after the mterposition ot the plea m
abatément, averring a want of such endorgement.  We have
already. whilst cansidering the first assignment, virtually dis-
vosed of this, helding, as we have, that the endorsement of the
approval of the attachment bond by the elerk waz not essential ;
that the endorsement was onlv evidence of the approval, o onc
of the means of evidencing that fact. The order of the Clourt
requiring the amendment, and the aheolute amendment by the
clerk in the manner snggested dud not and conld not possibl)"
have affected the defendant helow. But, ontside of this view,
we are of the opinion that the Cirenit Conrt had the nnques-
tionable power to anthorize the amendment, and that that power
was exercised mmder eirenmstanees warranted and anthoized in
law, for the furtherance and attainment of justice. See Hughes
vs. Stinmett's adr, 4 Ene R. 211, The power to amend and
allow amendments 15 a power nherent 1 the Courts.  The
power is unlimited with oue or two execptions  Appheanons to
amend ave addressed to the sound diserction of the Judge, ex-
cept in the limited instances, and his action upon those applica-
tions is final, not heing subject to 1eview by an appellate Conrt.
Sec Pennington et al vs. Ware & Miller, 16 Atk R. 121, We

iou-

ment

ITT. We hLave already held that the amendment. which the
obligor in the cost hond was pernutted to make by striking ont
the letter + fromn the name of Hermant, was an immaterial
amendment, and Jdid not affeet the defendant or his rights in
the least. The amendment was permitted, to prevent, as was
evidently conecived, a teehnieal objeetion defeating the ends of
justice  We holidl in respeet to this, as we did in reference to the
second assigmment—that the Court below did not err in per-
mitting the amendment,

We have thus consecutively disposed of the three assign-

Lold, thercfore. there is no error in respeet to this as
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ments, and have found in them no errors which are material.
But by reference to onr statement of the case, it will be per-
ceived that the Clourt below proceeded to, and did render final
Judgment for the plaintiffs without disposing of the eighth plea
or the issue formed thereon, if there was one, hut of which the
transeript is silent.  After disposing of the demurrer to the nine
pleas in abatement, and after the defendant had delined to
answer over as to them, the Court below should have proceeded
to require the parties to male up an issue on the eighth plea.
and then have determined or disposed of that issue, or else have
proceeded to dispose of the plending upon that plea without au
issue, by rendering judgment against the party in default by
nil dicit, according to the uniform rules of practice in such eases,
It was eertainly irregular for the Court to have proceeded with
the ease to final judgment until all the issues raised or tendered,
were determimed.  See Hicks vs. Vann, 4 Ark. R. 527, Reed
et al. va. State Bank, 5 Ark. R. 197. Hammond vs. Fieeman,
4 Eng. R. 67. Yell Govr. use Conant & Co. vs. Outlaw et
al, 14 Ark. R. 621.

For this error, we shall have to reverse the judgment of the
Court below, and remand the cause to the Jefferson Civenit
Conrt to be proceeded in, ete.

Absent, Hon. (. C. ScorT.




