CASER
ARGUED AND DETERMINED

IN THE

Supreme Court of Arkansas

At the Jannarvy Tern, 1857,

Tur Srare ve Avnis,

Tt is an established rule that, upon the argument of a demurrer, the Court
will, notwithstanding the defect of the pleading demurred to, give judg-
ment against the party whose pleading was first defective in substance.

Where by a public law agents are appointed to enter into a eontract on the
part of the State, the law, under which they act, is as much a part of the
contract, when made by the agents, as if it were transeribed in the con-
tract.

An authority, by act of the legislature, to an agent to enter into a con-
tract reduce it to writing and sign it on behalf of the State, must be
construed to mean merely a power to enter into a simple contract, and
not a specialty or sealed contract.

To bind a corporation by specialty. 1t 18 necessary that its corporate seal
should be affixed to the instrument—the private seal of an agent, fully
authorized to enter into a eontract on the part of the corporation, would
not have that effect; and so an action of eovenant will not lie against

the State upon a contract entered into by her agents and sealed with
their private seals, ' .
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The State vs. Allis. [January

Appeal from the Circt Court of Pulaski county.
The Hon, Wilham R. Feild, Circuit Judge.

This cause was argucd at considerable length, upon ques
tions not involved in the decision, before Mr. Justice Secott, and
Mr. Justice Hanly, and the Hon., George Conway, Special J udge
—Mr. Chief Justice English, not sitting.

Mr. J. J. Clendemn, Attorney General, and Cummins, for

the appellant,

An action of covenant i tlis case ix an absurdity. The law
authorized the Board to sign the coutract, but not to seal it.
There 1s a seal of State neccszary to make o covenaut, unless
the Inw required some other seal to be affised, whiell was not
the case heie.  Stoiv ou Ag. sees. 154, 273, 0 3. 11 Sergt. &
R. 120, 120, Hopkins vs. Mehaffey.

It may be said that this is technieal ; and that the eontract
15 as hinding as 1f 1t were o covenant.  I'm vesponse to this we
only refer to the decision m Morchead vs. Grisham, 12 Ak R
431.

Fowler, and Watkins & Gallagher for the appellee

Mr. Justiece HaNLy.

This was an actton of covenant, bhronght by the appellec,
agninst the appelant, in the Pulaski Clirenit Court, on the fol-
lowing instrument, towit:

“Articles of agreement and contract made ail entered into
by and between Horace B. Allis, of the eity of Little Rock, in
the State of Arkansas, of the one part, and the State of Arkan-
2as, of the other part, witnesseth: That, whereas, he said Hor-
ace B Allis, inder and by virtue of the provisions of an act of
the General Assembly of the State of Avkansas, approved Jan-
nary 11th, A. 1. 1851, entitled “an act for bnilding a safe anil
snitable wull avound the penitentiary, work shops, keeper's
honse, and for the improvement of the penitentiare svstem,”
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was the lowest hidder for the building, rebulding and repatring
of sail penitentinry, amd for the safe leeping and fnrnish-
ing the convicts for the ferm of ten years trom the date hereot,
wnder and in aceordanee with the provisions of the said aet of
the General Assembly of this State, approved Jannary 11th A,
D 1851, abave rotereed to: Now. the said IHoraee B. Allis,
pavty of the first part hereto covenants and agrees to and with
the said State of Arkansas, party of the second part, that he
will erect and build around the penitentiary honse of the state
of Arkansas, a wall of solid masonry, composed of square dur-
able rock. the pait of the rock exposed to he so dressed as to
present a smooth surface, cqual in qnality and workmanship
(rxeept the ontwork) to the hasement story of the United Statrs
Arsenal i the eity of Tittle Roele, which rock shall be laid with
durable cement of Tnue and sand, and shall enclose a space of
three himdred feet one wav, by three iindred and fifty feet the
other way, the foumdation of said wall to be snnk one average
depth of three feet helow the snrface of the gronnd, and shall
he twenty feet hieh from the top of the fonndation, shall he tive
foet thiek at the base, and eradually terminate in a thickmess
of two feet with suitable and substantial ivem cates to enter
into suell enelosmre

And the smd Horace B Allis, party of the first part. fir-
ther eomsents and asrees to and with the smd State of Arkan-
sas, that he will crect within the said wall hefore speertied.
and of the same materials as said wall, threc work shops. eme
of which shall he two handred feet in length by forty feet m
width. and twelve feet high in the story; the other two of said
wark shops shall he each one hundred feet long by forty feet in
width, each to he twelve feet high in the story: with windows
sufficient to licht eaid worl: shops, the windows in ecach fo bhe
strongly seenred with vomnd iron grates let into the stone sill
and stone cap of each window, cach window fo have twenfy-
four lights of ten by twelve glass, and the center of each win-
dow to be not more than ten feet apart. And the said Hora.¢
. Allis, party of the first part. further covenants and agrees to
and with the said State of Arkansas. that he will erect of the
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same material as the said wall and worlshops before specified,
and agrced to be built, one two-story house and building of
snfficient dimensions to accommodate the keeper and all the
subordinate officers employed about said Jail and Penitentiary
house, the front of which said house and building shall consti-
fute a part of the wall befoic referred to. ‘

And the said party of the tirst part further covenants, that he
will thoroughly repair the present Penitentiary house, with good
and sufticient roof extending over it, and the walls of said
buildig shall be properly and substantially braced, either with
iron 1ods, so as to make it perfeetly seeure and safe, the cells
m said housc to be properlv ventilated and made comfortable
and healthful, and one of the reoms in said building shall h:
properly fitted up for a kitchen and for a hosgpital, and one for
a chapel and schoolronm, and that he will provide suitablc
stoves and fuel to keep the cells, in which prisoners mav he
confined, warm in the winter.

And the said party of the first part further covenants and
agrees to, and with the State of Arkansas, that he will cover
all the houses hereinbefore specified to be bimlt, with a good and
substantial roof, to be composed of slate, und that all of said
work hereinhefore stipulated to be done, shall be finished in
tathful and workmanlike manner, and of good and substantial
materials, and that all of said work and buildings shall he
finished and complefed within ten vears from the date of tlis
contract.  And the said party of the first part further covenant-
and agrees to and with the State of Arkansns, that he will well
and safely keep and gnard the conviets now in, or which mav
hereatter be put into said penitentiary, with a good and suffi
cient guard of sober and responsible men, and that he will fewd
the said convicts with good and wholesome food in sufficient
quantities, and that he will elothe the said eonviets in a substan-
tial, comfortable and nniform manner, and will furnish said
convicts such medicine and medieal attendance as they may
from time to tume, and at all times, require, free of all expens
to the saud State of Av-ansas, and that he will in all things com-
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ply with the act of the General Assembyl of the Statc of Arkan-
sas, 1n relation to the said penitentiary and the conviets therein,
and shall safely deliver to such person or persons as shall be
duly anthorized to receive the same 1n hehalf of the State, all of
the convicts of said penitentiary, and all of the property of the
State of every nature and kind which shall remam 1n hig ens-
{ody or possession at the cxpiration of this contract.

And the suid State of Arkansas, party of the second part
hereto eovenants and agrees to and with the said Horace B. Alhs,
party of the first part, that, for and in eonsideration of the
faithful performanece of his agreements and covenapts hereto-
fore in this writing specified, she will pay to the said Horace .
Allis, his agents or assigns, the snm of fifty-eight thousand
dollars, by quarterly warrants on the Treasurer of saud State,
in favor of the said Allis, his agents or assigns, but it 1s ex-
pressly stipulated and agreed that not more than six thousand
dellare shall be paid to the said Alils, his agent or assigns, in
any one year during the continnanee of this contract, and util
the said fifty-eight thousand dollars shall he paid to the said
Allis, party nf the first part.

And the said party of the second part further cavenants anel
agrees to and with Hovace B. Allis, that he shall hiave the bene-
fit. management and contiol of all the prisoners and eomviefs
wmder his charge in said penitentiary, and may employ them
ag he thinks best, subject to the laws of the State, and the wov-
crument and diseipline adopted for the management of the
penitentinry, and that if the said party of the first part shall
dic during the existence of this eontract, the said contract may
be carried ont and completed by the exeentors or administrators
of the said Horace B. Allis, party of the fivst part.

Tt is further expressly stipnlated hetween the parties hereto,
that this eontract shall extend and be in foree for and durin:
the periad of ten years from the date hereof.

Tn witness wheveof, the said Toraee B, Allis for imself, and
the said State of Arkansas, hy ber legally eonstituted awents.
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bave hereunta set their hands and svals, this Ath day of April,
A D, 1851,
HORACE B ALLIS, (seal)
D B GREER, Scc'y State, (seal)
. ¢ DANTEY, Auditor, (scal)
I. H. CREASE, Treasurer (seal)

The declaration was in the asual form, and contamed soveral
speetfic assiginents of eaches of the cove nants sued on,

At the retrn terin of the writ the State appeared hy hev
yualified: and antlioried attorney. und eraved over of the in-
struinent deelaved on, which was eranted hy filing a documenr
of which the above 1s g copy.  The State then interposed her
fonr pleas 1 bar: to the first md thivd of which issues Wi
taken, and to the seeond and fourth o demurrer was filed. Thi-
murrer to these pleas was sustained. Appellant choosing tr
rest wpon the pleas, dielined to answer over upon the demnr-
rer being sustaiued theretn. Trial by a pury npon the issies
to the first and third pleas: verdiet and Jndgment for the a)-
pellee. Motion for a new trial made and averruled, and ex.
ceptions hy appellimt  The canse was ronght to, and is now
pendmg in this court hy appeal.

Sundry errors are assigned and velied wpon for reversing the
judgment of the conrt helow.

Owing to the result of onr opinion upon the whole case, i
will be unnecessary for us to notice the exeeptions taken dur-
ing the trial relating to the testimeny, those taken to the action
of the eourt below in refusing to give certnin instructions for,
and giving certain others against appellant, and also that whiel,
pertains to the overrnling the motion for a new trial.

Ist We think there can be no question but that when the
conrt below was eonsidering the appellee’s demmrrer to the ap-
pellant’s sceand and fonrth pleas, it should have heen considere
in relation to the declaration itself - for a parts shonld not demur
nnless he be eertain that his nwn previons pleading is substan-
fiallv eorreet: as it s an stablished vnle. that upon the aren-
ment of a demunrrer. the Clonrt will, notwithstanding the defeet
of the pleading demurred to, give judgment against the party
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whose pleading was first defective in substance ; az, if the plea
which 18 demurred to be bad. the defendant may avail himszelt
of a substantial defect m the declaration, unless sneh defret
has been aided by pleading over; and if the first fault would
constitute error, the Conrt will deeide upon 1t though it he not
noticed : for on a demurrer the Court will consider the whole
record, and give judgment for the party, who thereen appe
to ho entitled to it.  Sec 1 Chittys Plead. 668 Smith vs. Toyee,
5 Eng. R. 463 Inglehart vs. The State, ete. 9 Gill & Johns
236 Allen vs. Crofont, 7 Cow. 46 Hord vs. Dickman, 2 Hen.
& Mun. 6323 Smith vs. Wallaer, 1 Wasgh, 135; Tillotson vs.
Stiff, 1 Blackf. 77; Headington vs. Neff, T Ohio 229 Poursall
vs. Dwight, 2 Mass. S4: MeGuire ve, Cook, 12 Ark R. 520,
Hynson vs. Burton, ib. 402 Byers et al vs. Aaken, 1b, 419,

The Court helaw, therefore, on considering the demurrer ol
of the appellee, should have torned fo the deelaration aud deter-
mined whether that was goed m enhstance s not having dene
so, or having done so and erved m ats mdement, as it insisted.
we are constrained, from the nmiform rules of practiee m error
i sneh ease, to revert to that portion of the record hofars M=,
and determine whether the declaration of the appellee is oh-
noxious to a demmrrer for eanse not cured hy the snhscquent
proceedings in the canse Ts the declaration of the appellee
gond in substanec, when viewsd in eonneetion with the instiu-
ment given or ayer, copied above, and the set of the General
Assemibly nnder which that instrument pnrpovts to have heen
made by the parties therefo? We will address onrselt to this
question, and in doing so, shall take occasion to eopy so mmneh
of the aet of the 11th January, 1851, as pertains to if, of will,
in any wise, eontrmibute fo its solution.  The sections material
are as follows:

“See. 5. That the Secretury of State, Auditor and Treasnrer
shall, ex-officio, constitute a huard of inspection for the Pemiten-
pary. © © % % % Tt shall he the duty of said board to
direct and manage the diseipline of the Penitentiary as pre-
scribed by Iaw, and shall cvery fwo weeks esumine into the
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condition of the conviets, and sec that they arve well provided
with elothing and food,” cte,

“See. 6. That immediately after the passage of this act, it
shall be the duty ot the Board of Tuspectors to procure proper
drawings and specitications of the work to be done under the
provisions ot this aect, and to procecd to let the same out to the
lowest and most responsible and comnpetent bhulded, on  the
terms lieveinafter specificd,” ete.

“Sec. 7. That the Board of Inspectors m akmg such eon-
tract, shall,” cte. .

“See. 11, That atter such cowtract shall he tuleen, 1t sliall be
redueed to writing, with o1l the proper terms, stipulations and
specifications, and shall he signed by the Boad of Inspeetors
ou brhalt of the State, and by the eontractor; and the eantrae-
for shall enter into bhond, payable to the State, mm the penal
som of twonty thousiwd dollars, witl ample seenrity, to he ap-
proved by the Board of Tnspeetors conditioned for the faithfnl

=

peiformanee of said contract,” «te

We presume there can e no donbt bt that the act of the
11th Tannary, 1851, from which we have male the above ex
traet, was as mueh a part of 1he cantract nade by the Board
of Inspectors theveunder, as if it Lad heen absolutely trans-
eribed into it, for the veason that it was a public law of the
land, of which, not onlv the Tuspeetorvs, but all ather persons
were hoaud to take notiee,  The Tnspeetors had to 100, to that,
act for their anthority o inake the comtract. Tt was the power
under whieh they were to act.  The pnblic were advertised of
its provisions  When the act in question uscs the gencrie word
contract, and empowers thée Inspectors thetein named, to make
a contract, in the nmne and behalf of the State, 1n respeect to
the snbjeet mattor of the act, what are we foreed to eomelnde
the Tegizslature meant hy the enplovment and wee of that ofm-
eric word in the act in question ? Certanly, the cantext of the
act will explain whot evtent of power, with vespeet to the
grade of the contract, the legislature intended to confer upom
the Inspectors; for it will be perceived, in one seetion of the act
(wezee, 1), 0t is provided, smong other things. “that after such
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contract shall be taken, it shall be reduced to writing, with all
the proper terins, stipnlations and specifications, and shall he
singned by the Board of Inspectors, on behalf of the State,” ete.
A econtract simply signed, whether by a natural or artifieial per-
son, of course belongs to that class of contracts denominated
simple, parol or unsealed. If it had been the purpose of the
legislature to have eonferred upon the Imspectors the power to
make a sealed contract, obligatory upon the Statc as such, they
should have so expressed the purpose in the act, and at the
same time have provided for the affixing of the seal of the Stat
thereto by the Governor, or some one else.  The constitufion
of the State, eee, 12, art 5, ordains “That there shall b a seal
of this State, whieli shall be kept hy the Governor, and used
by him officially.” Tt is the seal of the State, imder this pro-
vigion, which assnmes and verifies the acts of the State, whe-
there as a sovereignty o1 corporation.  She can perform no cor-
porvate or sovercign act through her chief Executive without it
is verified by this seal: and we doubt, cxceedingly, whether the
legislature possesses the power by act to preseribe any  other
made for the anthenmitieation of the soverelgn or corporate acts
of the State, exeept by means of the seal ordamed by the con-
stitution, and required to be kept and, consequently, affixed by
the Governor. Certainly, in the case at bar, there seems to
have been no intention o the part of the legislature to assume
or cxercise this doubtful power. The act in question does nof
purport to authorize the Inspectors to seal the contract. to ver-
ifv or render more solemn the instrument on their part.  The
argument would have hron rendered mare specious, 1f the leg-
iglature had absolutely anthorized the mspectors to have enter-
ed into covenant in the name of the State with regard to the
subject mattcr confided to them by the act in question, for in
that event the power might be implied, from the general grant.
that if they could not procure the affixing of the great seal bv
application to its constitntional custndian. the Governor, they
might snpply it in some other mode

But, discarding this view of the subject, and regarding the
contract declared on as one, entire and independent, and to he
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construcd, as to its legal atfect, without reference to the act un-
der which it purports to have been made, and we hold, leaving
onut of view also the state as a sovereignty, but consideiing it as
a corporation, that the instrument declared on is not teehnieal-
ly the deed of the State, and as a legal eonsequence, that cove-
nant against the State, cannot be mamtained on it An instru-
ment, to which the agent of a corporation has affized his seal.
may be evidence of the contraet, in an action of assumpsit
aguinst the corporation: for, the sval of the agent of a corpora-
tion, unlike that of the agent of a natural person, never can be
the scal of his principal-—the corporation. 1 Parsons on Clont.
p- 94, note £ Randall vs. Van Vechten, 19 Rep. 60. Dawson
vs, Inhabitants of Granby, 2 Pick R 345  Bank of Columbin
va. Patterson’s ad, 7 Cranch, 299,

Whilst we are free to concede, both from the tenor of the 1u-
strument sued on, and the aet under which it was made, that
the State is liable thercon, in one or more forms of action, we
are forcod to the conclusion, from the consideration above ex-
pressed, supported as we coneceive them to be by hoth principle
and authority, that an action of eovenant will not lie against
the state at the suit of the appelles, npom the nstrument in
question  We therefore hold that the Court below erred be-
cause 1t did not give judgment in bar in favor of the appellant;
and for this reason, the julgment of the Court below rondered
hercin i3 reversed, and this canse remanded to the Chicait Court
of Pulaski county, with divections to that Court to eonsider and
sustain the demnrrer by relation, as if it had heen mterposed by
the appellaut, and applied to the declaration of the appelles,
and on domg <o, that that Conrt proceed to render judgment in
bar for the appellant.

Let the judgment be reversed, and the eanse remanded, with
the above directions.

Mr. Justice Seott:

This canse was a good deal examined by the special judg-
commissioned to sit in its trial, together with mv brother Hanly,
towards the close of the last term; and they arriving at the
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conclusion that the jndgment ought to be reversed, and consc-
quently that the party interested would he no nearer to an ajy-
plication to the Legislature for satisfaction by a decision then,
than now, perferred, as they announced froin the Beneh, to de-
fer final action until there was a fnll Bench  And we now all
eonenr m the opinion thal the judgwent ought to be reversad.
The ground upon which it has heen placed seems to me to he
a sonnd one.  Undoubtedly, the suit must procecd npon  the
ground that the State is a eorporation—an artificial person.
Nations and States arve denominated by the publicists, bodics
politic. They are a eolleetive and invisible body. hiaving affairs
and interests in common, npon which they deliberate and resolve,
and in 1eference to which thev act, ag mornl pereong having an
understanding and will peeuliar to themselves, and ave theve
forc snsceptible of obligations and laws.  In this scnse. the Kiny
of England is a corporation, and so are the United States, as well
as cach of the States,  Angell and Ames on Corporations, p. 10,
see. 15,

“To bind a corporation by speecialfy. it is neerssary that its
corporate seal shonld be affixed to the mstrowment o

The eovporate geal 1z the only organ by which a eorparation
ean nhlige itself by decd: and themgh its agents affix their priv:
ate scals to a contract binding npon it, yet these not being seals,
as regards the corporation, it is in snch case bound ouly by
simple confract.”  (Th. p. 300, see. 295.)

But, “the scal of a ecorporation, when affixed to any deed ov
contract, by proper authority, 1s not distingnishable in its lreal
cffects from that of am individeal  The one is the seal of an
artifieial, the other of a natural person,”  Clarle v Farmer's
Manuf. Clo., 15 Wend. R. 257,

“There iz a differencs hetween an agent executing a seuled
instrument, therchy intending to hind his principal, which prin-
eipal is an individnal. and the acent of a corpoation doing the
same thing with the same infent.  In the former case, the seal
may. by a prior anthority or subscquent adoption. be the seal
of the principal; and if there he no sneh anthority it shall hind
the agent as lne own aet and deed.  In the Iatter ease, the seal
ean never be that of the corporation: for they have bnut  one
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common seal, and that ean never he changed except by author-
ity emanating from the power which created the eorporation:
and it can be put to an instrument only in pursuance of a vote
or the corporation, or by the officer who may be the keeper,
and cutrusted with the use of it. Their acent, therefore, who
contracts for their nse under his own seal, does not hind  the
corporation in a deed; thongh, if he lLad authority to mmnle the
eontract, it shall be hinding wpan them as evidence of such con-
tract.  The cases of Randall vs. Van Vechten, 19 John. R. 65,
and Bank of Colnmbia vs. Patterson ad'r, 7 Crancl, 305, ar
satisfactory authoritics wpen this point.” Per Parker C. .
delivering the opinion of the Court in the case of Damon vs.
Granby, 2 Pick. R. p. 352-3.

To the same cffect is the ease of Randall vs Vechten, where
the Conrt say- "It iz important to remalk the difference he-
tween a ecorporation and an individnal person acting by agent.
In the one case, there is a corporate seal, which is the only or-
gan by which the body politia can covenant.  The seals of these
defindants are not, in any sense, the seals of the corporation ;
but the seal of an agent for an individual person as his prinei-
pav, is, in law, the seal of his prineipal ; and therefore it is, that
the form of action against the principal, i the one ease, (that
ot the eorporation) is not determined by the form in which the
agent contracts; while in the other case (that of an individual)
the action against the principal must correspond with the form
by which the agent contracts, whether by seal, or by simple con-
tract. Nor will it make anv differcnee whether the agents for
the corporation were appointed under the sorporate seal, or hy
a resolution in the minutes. It may be legally doue in cither
made: and whether it he 1n the one mode or the other, cannnt
vary the form of the action against the corporation.

“When the real party to a contract has affixed his seal, the
specialty implies o merger, and the opposite partv cannot waive
the civenant, and resort to the assumpist.  But this rule has no
application here; because the corporation have not affixed their
seals, to this contract The seals of the agent are not seals as
regards the corporation  The old doetrine, that assumpist will

T
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not lie against a corporation, is now exploded.” (19 John R. p.
65.)

The case before the Court is to be distinguished from some
cases to be found in the books—where, in the absence of every
thing in the case to show whether or not the corporation ever
had a common seal, and what it was, the Court would presume,
when the contract was made m the name of the corporation
and purported to be sealed in its name, that the impression vp-
on the paper of the scroll affixed, had heen adopted as the com-
mon seal of such corporation. Because we judicially know
that the State of Arkansas has a great seal, and there is no
room to presume that any mere seroll could he her seal.

Nor ean the State be considered as estopped from setting up
this defence upon the ground that she may have received some
benefit from the contract sned upon; because the question of
execution stands npon different ground from that of anthority:
“for, while a corporation is generally estopped from denyving
that a contract or an instrument was made by its authority, if it
receives and holds the beneficial result of the econtraet, or
the instruwmnent, as the price for property sold, or the like, it
may, or its creditors may deny that the instrument was legally
executed, even if the authority were certainly possessed. Thus,
if a convevance purporting to be the convevance of a corpora-
tion, made by one authorized to make it for them, he in fact.
executed by the attorney as his own deed, it iz not the deed of
the corporation, although it was intended to be so, and the at-
torney had tfully authority to make it so. And if the deed be
written throughout as the deed of the corporation, and the at-
torney when executing it declares that he executes it on behalf
of the company, but says: “In witness whereof I set my hand
and seal,” this is his deed only. and does not pase the hand of
the corporation.” (1 Parsons on Cont. ch. 10, 2d ed. top p. 118,
119; citing Brinly vs. Mann, 2 Clushing’s R. 337.)

In addition to this legal reasoning contained in these anthors,
there is a case reported in the 4th vol. Florida Rep. p. 200,
which seems to me to he strongly in point. It was an action of
covenant by Mitchell against the St. Andrew’s Bay Land Co., a
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corporation, upon an iustrument of writing emumencing: *Thi-
memorandum of an agreement made and entered into between
the St. Andrew’s Bay Land Company. on the one part and N.
H. Mitehell on the other part, witnesseth: that said company has
this day,” ete.: (proceeding to-set out the contract:) and eon-
cluding as follows. to wit: “signed, sealed and delivered dnpli-
cates, this 11th day of May, 1841." Signed:
“The St. Andrew's Bay Land ¢'ompany, by
RICHARD H. LONG, (Seal)

WM. NICKELS, (Seal)
A. H. BUCK, { Seal)
Committee.

N. H. MITCHELT, (Seal)

The defendant pleaded that said persons named in the de-
elaration were not authorized, under the seal of said company
to execufe the writing named in the declaration. To which
plea there was a replication, that said persous were authorized :
and further that their acts or exeention of said writing under
seal was ratified by the President, Directors and Trustees of
said comnpany. Demurrer to the replication for duplicity. Go-
ing back to the declaration, the Covrt, hy Anderson, (. T., say
“The question is, can an action of covenant be sustained
against the St. Andrews Bay Land Company. on the indenture
here described. * * * The defendants certainly did not execute
the indenture described, by themselves, and the only inquiry
is, whether they exeeuted the deed undr seal, by some other
person? The declaration says the indenture was sealed with
the respective seals of Long, Nickels and Buck: and though 1t
1s alleged these persons were duly authorized by the Land
Company, such allegation can only mean they were avthorized
to make the agreement, not to affix the seal of the compnany ; and
what is still more material, there is no allegation that the seal
of the company was affived, and no such seal is in fact affixed
to the agreement, which is appended to the declaration. The
committee might have been fully elapowered to make the agree-
ment, and having made it, the company would be fully respon-
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sible, for a hreach of it. to the plaintiff, in some form of action:
but snrely not in an action of eovenant, which cannot be main-
tamed except agamst a person who has executed a deed under
seal. The private seals of the eompany are not the seals of the
corporation, and consequently the plaintiff is here suing a de-
fendant in covenant, who acecording to his own showing, has
wol, executed a derd under seal.

We rvefer in support of these familiar positions, to White vs.
Skinner 12 Jobn, R. 207.  Randall ve. Van Vechten et al.. 19
John R, 60 and Taft vs, Brewster ot all 9 John R 324 7

Hon. George Clonway, Special Judge.

Prior to the adjonrninent of the July termn, the subject of this
cause was considered by brother Hanly and myself, in the ab-
sence of hrother Seott. We determined upon the result, which
has been expressed in the opinion already delivered, but con-
sidering the magnitnde of the cause, and the importance of the
principles involved in it, upon consultation it was determined
that our opinions should not be expressed until the breach should
be filled by our senior brother. The preparation and delivery
of the opinion of the Clourt was verv kindly confided by brother
Hanly to myself. T had proceeded in discharge of the duty con-
fided to me so far as to prepore the statement ot the case 1u-
tending to have prepared the opinion of the Court, to be deliv-
ered at the present term, in the vacation of the Court, but a few
days after the adjonrnment, and before T could reach my home,
I was stricken down by disease, {from which I have not vet en-
tirely recovered At mv request, brother Huuly mndertook to
prepare and write the opinion of the Court. T have exanined
that opinion, and most heartily coneur, not only in 1ts result,
bnt its reasoning and argument. The opinion of brother Seott,
the result of which 1s the same us that of brother Hanly, arrived
at possibly bv different reasoning, T also concur in, regarding it
as I do, as an elaboration of the main point in the cause. to an
extent swhich places 1t npon such gronnd as to render it perfect-
ly clear and impregnable.

The judgment should be reversed, and the cause remanded,
to be proceeded in as directed in the opinion of brother Hanly.




