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Burr vs. BurToN AS AD.

The sworn denial in the answer of matters charged in the bill to be within
the personal knowledge of the defendant, should be overturned by the
testimony of two opposing witnesses, or one with stromg corroborating
eircumstances (5 Ark Rep 501; 1 Iing Rep 309 )

A contract made by a party under compulsion, amounting to duress, either
by actual violence or threat, is void; but duress by threats, to render a
contract void, must be such as to excite a fear of some grievous wrong,
as of death, or great bodily harm, or unlawful imprisonment So, where
two partners disagreed ahout the terms of dissolution and settlement of
their partnership affairs—quarreled about it—and one of them, through
the intervention of friends, executed certain notes to the other for the
purchase of his interest, though he may have been induced to execute the
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notes for the purpose of closing the matter and getting clear of his
partner, yet having voluntarily done so he was under no such ecompulsion
as would constitute duress in a legal sense.

Quere- Where upon a dissolution of a partnership, the terms are reduced
to writing, and the purchasing partner executes his notes to the retiring
partner for the amount agreed upon to be paid him, can the former set
up an unwritten agreement that the payment to the latter was to be
contingent upon the result of the closing up of the partnership affairs?

Where a bill or answer contains scandalous and impertinent matter, the
opposite partv should exeept thereto and cause it to he expunged; that
counsel had fallen into a logse and improper practice as to such matter,
or that the complainant’s bill contains scandalous and impertinent mat-
ter, or that the eomplainant's bill contains scandalous and imperti-
nent matter, is pot a very satisfactory reason for disallowing exceptions
to an answer for scandalous and 1mpertinent matter, that should not
be permitted to stain the records of a tribunal of justice.

The complammant in a Wil in chancery has no right to complain that the
Circuit Court dissolved his injunction with damages, on the coming in of
the answer, where upon the final hearing it appears that he was not
entitled te an injunction

Apgeal from Ahe Coremnt Conrl of Tadependence Co. in Chaneery
The Hon. Beavrorr H. NEeLY, Circuit Judge.
Watkins & Gallagher for the appellants.
Fowler & Stillwell for the appellee.

Mr. Chief Justice Excrisu delivered the opinion of the
Court.

On the 30th of December, 1850, Edwin T. Burr executed to
Philip P. Burton, three promissory notes for $1000 each, pay-
able one, two and three years from date. In July 1851, Philip
P. Burton died, and his father, Patrick P. Burton, was after-
wards appointed his administrator, being his sole heir and dis-
tributee. On the 7th of Tuly, 1852, he, as snch administrator,
brought an action of debt against Burr, on the two notes first
due, in the Tndependence Civenit Court; an the 20th March,
1854, recovered judement for halance of debt $1,640, and $157.-
30 damages, and for eosts. On the 12th January, 1854, Burton.
as such administrator, commenced snit against Bury, on the note
last due, in the same Clourt, and on the 20th March of the same
year, obtained judgment for $750 residue of debt, $9.35 dam-
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ages, and for costs. Executions were issued upon the two
jndgments, and levied on the property of Burr.

On the 16th of August, 1854, Purr filed a hill against Burton
as such administrator, ete., on the chancerv side of the Inde-
pendence Clirenit Clourt. for the purpose of enjoining both of the
judgments. The grounds upon which he claims the injunction
are substantially as follows:

In the spring of the year 1347, complainant having been en-
gaged for many vears in the mercantile business, in Batesville,
desired to withdraw ostensibly therefrom, in order to wind up
his long wnsettled affairs. He also desired to sef np in husiness
a confidential clerk named Green F. Slhaw, who had served
him long and faithfully: and Philip P. Burton, the brother-in-
law of complainant. By this, he expected to reap a dowble
benefit: 1st, by advancing the capital for Shaw & Bnrton. he
wontld derive a proportionate share of the profits of their hysi-
ness, and 2d, Shaw heing thoronghly aequainted with the past
business of complainant, eonld afford him material assistance
m eollecting debts, ete.  To accomplish this double purpose
complamant advanced to Shaw & TPurton, to enable them to
carry on business, their whele capital stock, of the valne of $10.-
000, out of his own means, they heing personally unable fo ohb-
tain means, ete.  With the eapital so fnrnished, Shaw & Burton
proceeded to earry on business. Complainant not only acted
as their agent in pnrchasing goods for them, but often, to en-
able them to replenish their stock, became responsible for mo-
ney borrowed, and merchandise pnrchased by them, thev being
without eredit, ete.

For a short time, all things betokened prosperity and sneeess :
but in the fall of 1847, Philip P. Burton got into a personal dif-
ficulty with one Dr. Aikin, whom he afterwards killed ; and be-
ing indicted therefor, the anxiety and restlessness caused by the
pendency of a eriminal prosecution of such nature unfitted him
for business. Besides, Burton having a natural desire to retain
friends, coneiliate persons not devoted to hin, and to avoid of-
fending any who might influence his fate: and knowing that
complainant (who was his brother-in-law, and devoted to his
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cause) was the person to whom said firm was indchted for its
capital, and would regard no sacrifice to protect him, the busi-
ness of the firm was condueted in a loose and careless manner,
and in the sale of the stoek on hand. eredit was offered and
given to any and all persons desiring it.  Philip P. Burton grad-
ually heeame nore and more chssaipated and mnattentive to bust-
ness; and finally, after his acquiftal, mn the fall of 1849, the
firm of Shaw & Burton heing largely indebted, having realized
no profits, but snffered heavy losses, was dissolved.

After its dissolntion, the business was carried on by Philip
P. Burten in his own name, for a few months npon the rem-
nant of capital stock remaining wndisposed of. which comnplain-
ant had pnreliased with his own means for the firm of Shaw &

Burton, ne addition having heen made to said stock by Phalip
P. Burton.

Philip P. becane more and more yeckless and dissipated, but
complainant desiting fo 1eclaim his wife's hiother, if possible,
in the winter of 1850 formed a partnership with him, for the
purpose of carrving on a mereantile business in Batesville.
Philip P advaneced no part of the eapital stoel. and his per-

sonal services were of no real advantage, bnt complamunt wwas

actnated in the matter hy a idesire to redeem him from his
conrse of life; hut it was of no avail, his dissipation, ete, in-
creased nntil he made no distinction between friend and foe, and
finally began to manifest inimieal feelings towards complainant.

About that time, complainant patd to Shaw $3,000, not on
acconnt of any profits or assets of the then late firm of Shaw
& Burton (for Shaw admitted that, instead of vnrofits. heavy
logses had been evstained hy that firm) ; but salely 1 payment
of long and faithful serviees rendered hy Shaw to complainant
for a number of years, commencing in 1840, and for which he
had never been recompensed.

This act of justice to Shaw only increased the personal vie-
lence of FPhilip P. Burton towards complainant; and the former
meeting, in his daily walks, persons estranged from him in con-
sequence of his nnfortunate diffienlty with Dr. Aiken, and his

locality in the comomunity becoming nnpleasant, he, in the Iat-
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ter part of the year 1850, proposed to complainant to dissolve
all business transactions with each other; and that complainant
should take wpon himself the burden of winding up the same ;
and execute his notes to-Philip P, for $3,000,  To the tirst part
of the proposition complainant consented, but with the second
he refused to comply, representing to Philip P. as a reason
therefor, that the firmn of Shaw & Burton had lost money ;
the existing firm of Brrr & Burton had not heen doing husiness
Iong cnough to make any profits; that business had been dull;
losscs incurred ; that he, Philip ., had in no way contributed
to the capital stock of the concern; and was largely indebted
to the firm for moncy and merchandise received hy him from
1t, aud appropriated to his mdividual use, ete.  To these rep-
resentations, Philip P. vesponded that he knew the firm of
Shaw & Burton had sustained heavy losses instead of making
profits; and that it was doubtful whether there would be any
profits from the business of Bui & Burton when wound up;
but that his only motive in demanding said notes of complain-
ant was to show conclusively to the world that he had entirelv
withdrawn from said firm, and had no further interest in it,
or in anything connected with therewith. That he had no inten-
tion to seck to enforce the paynent of the notes until the affairs
to the partnerships of Shaw & Burton, and Burton & Burton
should be finally wound up; and then if it appeared that thei e
were no profits to be divided, or that he was not entitled to anv-
thing over and above what he shionld be found to be indebted indi-
viduallv to the partuership, he would thereupon cancel and sur-
render np to complaimant his several notes  Philip P. again and
agam pressed the above proposition upon ecomplainant for his ae-
ceptance; and he constantly refused to accede to such portion
thercof as required him to execute to the said Philip P. his
notes for $2.000, or any other sum. These refusals tended to
mflame the already diseascd mind of Philip P.. and he often
broke out in most violent and deadly threats against complain-
ant, to snch extent as to alarm many of his friends, and to in-
duece them to helieve that the said Philip P. might, (1n the par-
oxysms of his ningovernable anger, laboring nnder such mental
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exciteaent and disability. as he then was) eommit personal vio-
lence upon complainant, and even might take his life. To the
oft repeated demsands of Philip P. that eomplainant should
comply with hie propesition, were joined the entreatics of the
persoual friends of complamant, that he shonld comply there-
with, in order (o ullay the hostile feelings of said Philip P, mae-
much as it was well known that in the end said notes wonld have
to be canceled and swrrendered up.  Complainant was also
advised by connsel, that snch being the comsideration of the
notes, if upon winding np the partnership eoncerns there were
"no profits to divide, or that the sharve of Philip P. did not

excend his imdebtedness, ete., the notes conld not he eollected,

ete.  Therenpon, moved by these eonsiderations, and m order
to avoid all personal diffienlty with Philip P, anid to allay and
put to rest this family discord and contention, complainant ac-
ceded to the proposition, and it was agreed between him and
Philip P. that the complainant should wind wp the business of
the firms of Shaw & Burton and Burr & Burten:; that the lat-
ter partnership should be dissolved ; that all the assets of hoth
firms should he transferred to the zole and exelnsive nse and
benefit of complainant; that he should pay all the debts of the
said partnerships, and pay $2,911.50 borrowed by Philip P. of
his father, Patrick P. Burton (the defendant), npon the guar-
antec of complainant; and pay certain other individual debts
contracted by Fhilip F., and also make and deliver to him
three promissory notes for $1.000 each, pavable ut one, two and
three vears. And it was further agreed, that when a settlement
shonld take place hretween Patrick P Burton and complainant,

the former baing indebted to the latter, the amount fownd due
shonld be placed as a eredit on the one of said notes last due.
Pursuant fo this agrcement, complainant did on the 30th De-
eember, 1850, make and deliver to Philip P. the three uotes as
aforesaid; and it was at the time expressly agrecd between
them that Plilip F. sliould retain the notes, and make no at-
tempt to enforce the eollection thereof wntil the winding np of
the business of eaid partnerships; and then if it appeared there
were no profits to divide between them, or that the individual
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indebtedness of Philip P. to the pargucrships equaled or ex-
cecded his share of the profits, it any, then he should eancel and
surrender to complainant the said notes without delay. That
the notes so executed are the same notes upon which Patriek
P. Burton, as administrator of Philip P, obtammed the jndg-
ments songht to be enjoined, contrary to the agreement aforesaid,
and in fraund of complainant’s rights, was attempting to cxecutn
the same upon his property, ete.

Complainant further avers that the business of the two firms
had not been completely wound up by Lim, and would not be
for a long time, beeause of the great number of bad and
doubtful debts, aud the neecessity of temporizing 1 the effort to
collect them ; but that sufficient had heen done to show beyond
the shadow of a doubt that there would be no profits arising
therefrom; and that the individual indebtedness of Plilip P.
to the firms was largely more than any claim of his to assefs,
ete.; and if his adminsitrator should be allowed, in the teeth
of the above agreement, to colleet the amount of the judgnents
upon the notes aforesaid, or any part thereof, it wonld bhe a
fraud upon complamant, ete  That no other consideration was
given for the notes than that above stated, ete.

Complainant also alleges that after the cxecufion of the
notes, Philip P. became in various modes indebted to him, over
and above the sums eredited thereon: but these claims weie dis-
puted by the answer, and not proven at the hearing, and there-
fore the allegations of the bill in reference to them need not he
particularly stated.

It 1s further alleged, that after the death of Philip P. and
before administration, the defendant Patrick P. Burton, his
father, sole heir, ete., being in possession of the three notes
aforesaid, and well knowing that they were excented foi the
consideration, wnder the circumstances, and upon the agree-
ment ahove stated ; and bemng also well aware that upon a final
settlement of the partnership conecerns aforesaid, nothing would
be dne to Philip P., cte., promised complainant, of his own
free will and accord, to deliver up said three notes to his wife,
who was the danghter of said Patrick P., but he afterwards
failed to do so.
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Agawm, m July, 1851, said Patriek P. being indebted to eom-
plainnnt in the sum of about $6 00, for house rent, money
loaned, goods, etc., $400 of which was evidenced by note,
etc., declared that he would deliver up said three notes to com-
plainant’s wife, but in consideration thereof complamnant shanld
agree that the debt due from Patrick P. to him should be con
sidered as paid and extingnished. And said Patrick P. more-
over stated that inasmuch as complainant would never have to
pay any of the balance of said three notes, they should just
consider the amonnt duc from him to complainant to be $250,
and that he would enter that sum as a credit on the ane of the
three notes last due; although the amount really due from Pat-
rick P. to complainant was over $600 as above stated. To this
proposition complainant consented, and gave up to Patrick P.
said note for $400, and econsidered the whale debt due from
him to complamant as extingnished, and said Patrick P. never
afterwards paid him one cent thereon, but only eredited the
one of the said three notes last dne with $250, as aforesaid. ete.

That after this agreement with said Patrick P., complain-
ant regarded the whole matter as settled, hut i disvegard there-
of, and m violation of the agreement between Philip P. and com-
plalnqnf ete., ete., said Patrie P. had afterwards sued upon

said notes, ete., ete. ‘

Prayer that an account be taken between complainant and
Patrick P. as such administrator, ete., cte., and that the judg-
ments at law wpon the three notes he perpetnally enjoined, etc.,
ete,

On the filing of the bill a temporary injunction was
granted by the cireuit judge. ete.

The answer of Burton was filed at the return term, on the
5th September, 1854,

He admits that Burr had been engaged in the mereantile
business in Batesville, for some years prior to the formation of
the firm of Shaw & Burton; but was not informed as to the
precise ohjects or matives which he had in view touching the for-
mation of such partnership. Nor did respondent knoW that
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Burr had advanced capital to the amount of $10,000, as alleged,
but had heard, and believed 1t to be true, that whatever capital
he did put into the firm was in goods which he then had
on hand, or purchased; and he donbtless had an interest in the
business of the firm; and aided in purchasing goods, though
in this the partners did their part, and in borrowing moncy
for the firm, Philip P. was more etficient than complainant.
Respondent, did not know what proportion of stock the parties,
or Burr, put nto the firm, and he submits that this has noth-
ing to do with the subject matter of this smit. Admts that
PLilip P. was involved in the diffienlty referved to in the bill,
indieted, tried and acquitted ; but how far 1t occasioned a neglect
of the business of the firm, respondent did not know, nor did he
suppose that such matters had any conncetion whatever with the
subjeet matter of this suit.

He admits that the firm of Shaw & Burton was dissolvel
ahout the tune stated i the bill: and that for a short time af-
terwards, the business was carried on in the name of Philip P.
alone; but upon what terms, or with what capital, respondent
did not know.

Admits that about the time stated in the bill, complainant
and Philip P. entered into a mercantile partnership as alleged,
but as to the terms, or proportion of ecapital advanced by
each, respondent had no positive or particular knowledge, but
he denies that complaimnant advanced all the capital. This firm
succecded to that of Shaw & Burton subject to the short time
in whicli the business progressed in the name of Burton alone;:
and complainant and Philip P. both told respondent that they
had purchased Shaw's interest in the fitm of Shaw & Burton
at $3,000, which they gave him for it, and that they had mad.
an advantageous purchase, his interest being worth $6000. This
lintercst and stock so purchased of Shaw, and the interest
and stock of Philip P. in the firm of Shaw and Burton formed
the basis of the stock on which Burr and Burton commenc-
ed their mercantile business, as they informed respondent.
And respondent denics the allegations in the bill, that Philip P.
did not advance any portion of the eapital stock, and that his per-
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sonal services were of no real advautage to the firm. And
respondent states and believes that Thilip P. advanced a fair
proportion of the capital stock, and rendered his full share of
advantageous personal services to the firm; and eomplainant
admitted the same to respandent, speaking of the tact of Philip
P. in the management of their business, and in raising funds,
often being able to borrow woney, as complainant told respon-
dent, for the use of the firm wpon his naked word. when com-
plainant could not obtain it from the same persons on bond
with security. Indeed, complainant told respondent that Philip
P. was indispensable to him in the husiness, and that he could
not get along withont him  Admats that Philip P. beecame dis-
sipated toward the close of Ins life, hut, denies that it produced
any such results as alleged in the bill, affecting prejudieially
the business of the firms; and to respondent’s own knowledge,
he rendercd much valuable service to the firms and to complain-
ant, in addition to the performance of ordinary business in
making long and hazardous trips in the inelement scasans of the
year for the purpose of selling horses purchased by the firms,
and disposing of them to advantage,

Dunies that the canses alleged in the bill are the trne ones
which induced Philip P. to seek a dissolution of the partner-
ship with complainant; and avers that he hecame dissatisfied
with the eonduct of complainant on very different gronuds. such
as forbade a further assoeiation with him in business, ete , ete.,
and determined to seek a dissolution throngh means of the Jaw,
if it could not be done by agreement

Denies that complainant made any such representations to
FPhilip P., as alleged in the bill, of reasons why he could not,
upon such dissalution, exeeute his notes to him for $3,000, or
that Philip P. made any such reply thereto, as alleged ; and
that he would hold such notes subject to the contingency of pro-
fits on the winding up of the husiness of the firm. cte. ; and this
denial 1s not only made wpon respondent’s belief, but on the
staternents made to him by Philip P. lnmsclf in his life time.

Has no personal Tnowledge of the threats of personal vio-
lence alleged to have heen made by Philip P. towards com-
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plainant, but denies the truth thereof to the extent stated, or
that if any such threats were made, they were mades with the
view to coerce complainant to make such notes, or that thev
had any suel influence npon him, or that any of the acts of
complainant were done under duress, or on acconnt of fear;
and doubts if he was influenced in the matter, hy the oft ve-
prated entreaties of personal friends as pretended, ete.

Respondent avers, on the contrary, that complainant and
Philip P. differing as to the terms of dissolution, the terms were
finally agreed npon, by Wm. Byers acting for hoth parties, npon
a full and dehberate conference as to the terms, and freely
assented to by eomplainanf, reduced to writing and signed hy
the parties as a final and absolute settlement and dissolution of
the partnership, subject to mo future contingencies whatever.
except such as are expressed in the writing; the substance of
which is in part stated in the bill, and a eopy of the instrnment
exhibited with the answer, the original being in possession of
H. F. Fairchild, and held by him for the benefit of the parties.

The three notes were made and delivered by complainant in
pursuance of said artiele of dissolution; and respondent posi-
tively denies on the authority and statement of said Philip P.
that at the time said notes were made, or at any other time,
there was any agreement whatever, either express or implied,
that the notes should be retained by Philip P. until the winding
up of the business of said firms; and that he would not attempt
to collect them until then ; and that if it did not appear upon set-
tlement that such snm was duc to him, the notes should he de-
livered up and canceled ; but the whole of such allegations and
every part thereof are absolutely untrue, ete., ete. That Philip
P. often told respondent that the acceptance of the notes for
$3.000 was merely to obtain a dissolution of the firm, and got
entirely free from ecomplainant, and that that sum was much
less than was actually and honestly due to him, and which re-
spondent verily helieved to be true. He therefore denies that
be was attempting to enforce the payment of said notes in
fraud of the rights of complainant as alleged, but was only
seeking what was justly due, ete., ete.
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He denies that said Philip P. at the time of lus death, or
respondent as his administrator since, was indebted to any of
said firms in any sum whatever.

After disputing the validity of several claims set up by
complainant against Philip P., as having acerued after the exeeu-
tion of the notcs, respondent states that every credit to which
complainant was justly entitled, had been endorsed npon the
notes, and allowed and deducted in obtaining the judgments
thereon, ete.

He positively denies that he ever knew or believed, or that it
was 1n fact true, that the three notes were executd for the
considerations and inducements, and subject to the contingency,
ete., alleged in the bill, or that he was ever aware that upon a
final settlement of the partnership concerns nothing would be
due to Philip P., ete.

He admits that after the death of Philip P. the notes were in
his possession, but he positively denies that he, at any timec.
or in any manner, premised complainant to deliver up said notes
to his wite, as alleged in the bill.

He denies flatly, that in July, 1851, Le was indebted to
complainant in the sum of $600, or in any sum; and avers that
the note for $400 mentioned in the bill as still due at that time,
had been previously paid by respondent to complainant, though
not given np, and its payment was admitted by complainant,

He denies that he ever offered to deliver up said three notes
to complainant’s wife, on eonsideration that he would agree that
the pretended debt alleged to be due from respondent to com-
plainant should be considered as paid, ete.; or that he ever
stated that inasmuweh as complainant would never have any of
the halance of said three notes to pav, they wonld just eonsider
the amount due from respondent to complainant. to be $250, and
that respondent would enter that swm as a eredit on the one of
the three notes last dne, and that complainant consented there-
to; or that respondent entered such credit on the note. On the
contrary he alleges the truth to be that complainant elaimed of
respondent $250. which he did not owe him, and insisted on
having it eredited on one of the notes, to which respondent as-




)
2

L
=
!

CASES IN THE SUPREMT COURT

)
1

Burr vs Burton as ad. [Tuly

sented for the sake of quiet, and for- complainant’s accommeo-
dation, though he did not owe him one cent, and told him so at
the time ; and when respondent assented to it, complainant him--
self endorsed the ercdit on-one of the notes. He denies that
after this, complamant considered, or had any grounds to con-
sider the whole matter settled as alleged, cte,-or that respon-
dent afterwards put said notes in suit, ete., ete; in violation of
any agreement between' complainant and Thilip P., or between
respondent and complainant as alleged.  The copy of the writ-
ten ‘agreement dissolving the partnership between Burr & Bur-
ton, exhibited with .the answer, and admitted to be correat,-1s
substance; as follows: - = -

“This memorandum of agrecment witnesses that Philip P.
Burton has this day sold'to Edwin T. Burr, all his right, title
and claim in and to the assets of every deseription of the firms
of Shaw & Purton, Burr & Burton, and of the business done m
the name of Philip P. Burton, which sueceeded Shaw & Burton,
upon the following terms and considerations: 1st. The said
Burr binds himself to pay, or setile to the satisfaction of Win.
Byres, the debt Shaw & Burton owes Mrs, Emily 8. Byres, wife
of the said Wm. Byers, which amounts to the sum of $679.37.

2d. Burr is to pay off and discharge all of Philip P. Burton's
acconnts and individual indebtedness about the town of Bates-
ville and surrounding country, viz: to Mrs. Newland, R. W.
Watson & Co., George Daugherty, Mr. Aiken, Mr. Hunt, Mr.
Maxfield, Mr. Bates, Mr. Sloan. Col. C. F. M. Noland and Mr.
Harpliam. and any other indebtedness of the said Philip I
Burton in this part of the State of Arkansas, although not here-
in mentioned, except one J. H. Egner.

2d. The said Burr is to pay and save the said Phlip P
harmless from all debts and liabilities of the said firms of Shaw
& Burton, P. P. Burton, successor of Shaw & Burton, and Burr
& Burton, and that may in any wise grow out of the business of
the said firms, and is to acquit the said Philip P. from all claims
or demands which he the said Burr may have against the said
Philip P. of every description whatever.

4th. The said Burr is to pay 1n the manner folowing to the
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said Philip P., the amount the said Philip P. has advanced to
the gaid firm of Shaw & Burton, to wit: the sum of $2,911.50,
for which sum he is to cxecute his two several notes to P. P.
Burton, one for $1,455.75, with ten per cent interest from
date, payable six months after date, the other for the same sum,
and same rate of interest, pavable twelve months after date.

5th. Burr is to pay to said Philip B. Burton, in addition te
the above, the sum af $2,000 for which sum he is to exeente to
the eaid Philip P. his three several notes for $1,000 each,
payable one, two and three years from date.

6th. Burr is to pay said Philip P. money for his expenses
when he leaves this place, say from one to two hundred dol-
lars, which sum, when paid, is to be credited on the note of
$1,000 first due above named.

7th. Burr binds himself to pay a deht of two hnndred dollars,
which the said Philip P. owes to Joseph H. Egner, which said
sum the said Philip is to eredit on the $1,000 note last due
above named.  And it is further understond between the parties,
that there is a settlement to be made between said Burr and Dr.
Patrick P. Burton, and the said Philip P. hereby agrees with
- the said Burr, that whenever said settlement is made between
the said Burr and Dr. Patrick P Burton, that whatever amaunt
may fall due from the sa1d Patrick P. Burton to the said Burr
upon such settlement, that he, said Philip P. will eredit the
- same on the said note of $1,000 above named last to become
due.

Sth. And the said Philip P. Burton acquits the said Burr of
all demands which he may or might have against him up to
this date.

Done at Batesville, this 30th of December, A. 1. 1850

E. T. BTTRR,
P. P. BURTON."

The cause was finally leard, at the March term, 1855, on
bill, answer, replication, exhibits, the depositions of Shaw,
Fairchild and Byres, and the bill dismisgsed for want of equity;
and Burr appealed from the deeree.

It may be seen from the above statement of the allegations
of the hill, that the eomplainant sought an injunction of the
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judgments at law upon two grounds: 1st, that the notes upon
which the judgments were obtained, were executed by him un-
der circumstances of duress; and 24, that they were made upon
an agreement that they were not to be paid until the final
settlement of the mercantile firms in which Philip P. Burton
was interested, and then only in the event that it appeared
that the amount of the notes was due to him out of the profits
of the business, ete.; and that complamnant had so far settled
the affairs of these firms to ascertain that there were no profits,
and that nothing was due to Philip P. therefrom.

Passing over the objection of the commsel for the appellee
that these grounds of relief were properly cognizable as defenses
to the suits at law, upon the notes; and that the eomplainant,
having failed to interpose them there, was precluded from
resorting to a court of equity for relief, we will proceed to
determine whether the complainant has made ont his ease upon
the merits.

It may be remarked that every material allegation of the
bill tending to support the grounds for relief relied upon by
the complainant, is positively denied by the answer of the
defendant.

To say the least of the answer, it had the effect to put the
material allegations of the bill at issve, and require them to he
proven by the eomplainant. And the detendant’s sworn denial
of matters charged to be within his personal knowledge, as
some of the matters in the bill are, shonld bhe overturned by
the testimony of two opposing witnesses, or one with strong
corrohorating circumstances. Greslev's Eq. Ev. 227, 1 Greenl.
Ev., sec 260. Watson vs. Palmer, 5 Ark. R. 501.  Cummins
ad. vs. Harrell & Seott, 1 Eng. 309.

The deposition of Fairchild, read by complainant. proves
nothing material to the issues in the cause. He merely states
that the original instrument of agreement dissolving the part-
nership between Burr & Burton, after its execution by the par-
ties was placed in his hands for safe keeping, and that the copy
exhibited with the answer of defendant is substantially cor-
rect He knew of no other argreement, or nnderstanding be-
tween the parties.
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The deposition of Wm. Byers was read by defendant. He
stutes, in substance, that in the latter part of December, 18,
Philip P. Burton ealled upon him to act as a friend and attor-
ney in effeeting a sale of his interest in the mercantile firs
of Shaw & Burton, P. P. Burton, suecessor. ete.. and Bum (-
Burten to complainant Bun at whielh time there appeared
to be some difficulty o misunderstanding between said Philip
P. and Buir abont the matter of settlement or sale, Witness

consented to act as the friend and attorney of Philip P.; and, as
such, h¢ had several eonterences witl Burr about the matter ,
and Burr and Plulip P. had several interviews on the sanie
subject 1n Ine presence; hut they could not agree gbout all the
details of the sale and purchase of Philip P.’s interest in the
tirms, ete. They could not agree in what manuer Dr shonld
pay witness what was dne to Lis wife, wor as 10 the pme that
Burr shonld Lave to pay the amomnts of eapital or money put
into the firn of Shaw & Enrtrm hy Philip P, nor as to the
secnrity that Burr shonld give for the pavinent of the $5,000,
Philip P. insisted that Barr should pav Mrs. Fvers in eash
down, and Burr wanted to make some other arrangenent, ete,
Philip P. insisted that Burr should pay said eapital imme-
diately, and Burr insisted upou time. Philip P. insisted that
Burr shonld give security for the three notes of $1000 el
payable in one, two and thyee vears: bnt Burr vofnsed to give
secnrity,  The disaerecment was go great that Philip P. declined
to have anything tnrther to cay to Burr on the snbject, hut
authorized witness to make the sale and s tlement for him, in-
vesting him with full anthority, and agreeing to alide hy and
confirm whatever he did in the matter. Witness then had
several eonversations with Burr and with Fairehild, who ap-
peared to be acting as the friend and attorney nt Burr in the
matfer; and finallv witness drew np an agreement to he signed
by the parties, and snbmitted 1t to Fairchild, as the friend and
attorney of Burr: and vequested him to take it to Burr, and
present 1t to hini for ham to siem, as the last Inopogition that
wonld he made by witness in behalf of Philip P. in relation to
the matter. Fairchild took the paper thus submitted ta the
store where Burr & Burton had been doing business, and in a
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few minutes returned with it executed by Burr. Witness then
took it to Philip P., read and explained i1t to him, and he
executed it.  Witness then, at the request of Philip P. and Burr,
deposited the instrument with Fairchild for safe keeping. A
copy thereof is exhiibted with the answer of defendant. This
written agreement, as witness nnderstood it at the time, was
a final settlement of th subject matter to which it related.
He knew of no other agreement, or conditions to said agree-
ment, than are expressed in the instrument so executed by the
parties. A few days after its exeoution, Burr paid witness
the amount therein stipulated to be paid to his wife; and exr-
cuted the notes named in said agreement nnder it, and witness
understond the matter finally settled.  The three notes upon
which the jndgments songht to be enjoined were obtained, ave
the sam three notes mentioned m the agreement, and were
executed by Borr wuder said agrecment. It was abont a wedl,
fiom the time witness agreed to act as the friend and aftorney
of Philip P. in the matter, until the contract was executed, dur-
ing which time there was a number of interviews between the
parties, ete. In speaking of ecapital stock above, witness re-
ferred to a certain amouns of money which he understoond
from Burr & Burton, that Patrick P. Burton, the defendant,
had loaned to Philip P. or to Shaw & Burton, or i some
way permitted Philip P. tn pnt into said hnsiness, and whieh
was to be paid or returned to said Patriel P.

During the negotiations between Burr and Philip P., the
latter told witness that he had closed the front door of the store,
and that it never should be opened until said business was set-
tled. He said he and Burr had quarreled about the matfer,
and his feelings became so exasperated against Burr that he
finally decliined to have any mterview with him about the mat-
ter, for fear they would have a diffienlty, and submtted the
whole matter to witness to settle for him. Witness knowing the
temperament of Philip P., and fearing that they might have
a diffieulty, advised him not to have anv further intercourse
with Burr, but to submit the matter to him, which Philip P.
did, and witness finally effected the settlement.
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- Pl ]—1,; P for zome tine hetore he sold out to Burr as above
stated, liad becu in the habit of ‘drinking t.mhnt spirits, and
witness tlmuoht ‘the habit constant, but he hml no 1emllutl1 m of
ever secing him'’ intoxieated, or ‘so wuel under the influence
of liquor as to iwpair his husiness facnltios. “m]oss thought
the hahit of 11r1nL_1111»~ H‘IP'I‘QQM—!(] on hin,

The deposition uf Shaw was vead hi complainant, He states
in snbstanee, that he comineneced ]msmws with " Philip P. Burton,
nnder the' style of Shaw & Burton, iii Mareh, 1847, sold 'his
interest ‘inthe firm to Philip P. in Nov., 1849, for $3,000,
after-his acconnts were balanced “ineselusive” of his expenses
and wages as cletk of Burr, “which were paid or settled by
Burr except a small balanee-due on the $3.0007. which he looked
to Burr-to pay.” - If Philip P. ever pat anv' eapital in.the firm
of Shaw & Burtow, witness never-dmew 11 Bare wus imterestal
as a silent parvtner, und put m all the goods' the firm commenced
busimess on, which invoieed-ghout $1 0,000. Burr was to con-
tribute his personal serviees to the firm, which lie did as lon
as witness was a purtner.  Philip Paeot into the diffienlts with
Aiken a short time after-the firm commeneed, and devoted but
little time to the business, until he was aeqnitted, which oeenrred
a short time. before witness SOH out.-. His diffienlty.was preju-
deial to the bnsinesy of the firin at hame, and. nopured 1t
evedit.abroad. . Tt prevented thew:rnlleetl-;-ll of claims, ete. After
avitness sold . out, the house swent .on in the name of [Plilip B.
mntil March or April,. 18505 when the firm of Burt & Burton
was tormed. - Witness was ghsont, from Marveh_until -Novenibet,
Soon after his return,, Philip P. told him he-intended to quit
business and leave.the. country,, and if he.could not elose up one
wav he would .another. He then closed- the. doors,- and. told
Brrr they should not-be opened nutily they settléd—that he in-
tended going-tor Texas—that -he was tired of Dusiness: and

“diggusted” with the community. He saud he intended to. have
a 5<Attlempnt with Burr withont going inte conrt. | . .7

B]u‘r‘and Philip, P fmallv scttled, the caact terms of 711(71
witness did.not know—hut Burr was to.execnte three “promissory
notes to Philip P. after paving some amounts for him abont
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Batesville, and a debt the house owed Mrs. Byers. Philip P.
also said that if he was satisfied the house had made no
money he did not want anything from Burr, but that he believed
the regult of business would be that the house had made money.

After the settlement between Burr and Philip P., the latter
told witness confidentially that he never intended to enforce
the collection of the notes from Burr—that is, that he never in-
tended that they should interfere with Burr's business—that he
never intended to harass him, for he had the kindest feelings
toward Burr—that he never intended to ecall on Durr for the
money 1ntil he Inew Burr eould pay 1t without 1ts embarrassing
him.

The conversations between Burr and Philips about their
business, during the time the doors of the store were closed,
were oenerally of a quarrclsome character as far as witness
knew; and Philip P. frequently requested witness to talk fo
Burr about their business—saying that he would not talk to
Burr about it, that Burr could eut talk him, and that he wanted
other persons than himself and Burr to settle their Lusiness.

During the quarrelsome conversation between DBurr and
Philip P., the latter said he would have a settlement, and that
he had the keys of the store, and the pocketbook containing
the notes due to Burr and the several coneerns, and that he
would not give them up until the business was settled between
him and Burr. Philip P. first demanded of Buir a release of
all liabilities to him, the firm of Shaw & Burton, the house of
P. P. Burton, and firm of Burr & Burton, and $5,000, over and
above his liabilities to those houses. He finally demanded to
have the sum of $3,000 from Burr, but he also told witness that
if the house had not made money, he would not demand that
amount from Burr; but he was satisfied thcy had made money,
and therefore, he demanded a settlement of Burr on the fore-
going terms.

Witness could not say whether the firm of Shaw & Burton
had made money or not. There were a great many ontstand-
ing debts still due the firm, and Burr had been exerting himself
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to close up the business of the firm. At the time witnoss sold
out to Philip P., the firm owed Burr for stock about $10,000.
The whole indebtedness of the firm was abont $15,000 or $18,-
000, besides its indehtedness to Burr. The firm was 1 the
hahit of horrowing money, bul in this Philip P. was not more
efficient than either of the other members. He borrowed for
the firm about $2,000 from his father, ete., but used part of it
himself, ctc. Philip P. never went off with a drove of horses,
or other produce, for the firm of Shaw & Burton. He went to
New Orleans once. mostly for his health, and while there pur-
chased about $2,000 worth of groceries for this firm.  Shortly
after the dissolntion of thie f1vm, he weut off with a drove of
horses, und returned with some three, four or five of them.

The above is the substance of all the testimony introduced
upon the hearing.

A contract made by a party, under compnlsion, is void, he-
cause consent is of the essence of a contract, and where there
15 eompulsion, there is no consent. for this must be voluntary.
Such a contract is void for another reason It iz founded in
wrong or frand. It is not, however, all compulsion which has
this effect; 1t must amount to duress. But this duress may be
either actnal violence or threat. 1 Parsons on Cont. 319.

The bill alleges, in this case, that Philip P. Burton threat-
ened complainant, and that the apprehension of personal viol-
ence was one of the induceinents to the exceuti~n of the notes.

Duress, by threats, says Mr. Parsons (Ih. 320) exists not
whercver a party has entered into a contract nnder the infln-
ence of a threat, but only where snech a threat excites a fear of
some grievous wrong, as of death, or great bodily injury, or
nnlawtul 1mprisonment.

The evidence shows that Philip P. Burton and B disagreed
abonut the terms of dissolution and settlement of their partner-
ship affairs—that Philip P. quarrcled with Burr abont the
matter—and finally through the intervention of their friends,
Byers and Fairchild, they came to an agreement, and m pursu-

ance of this agreement the notes were executed.  Possibly Burr
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was induced, under all the circumstances, to consent to terms
which he did not regard as being as favorable to him as they
should Lave been, iu order to close up the matter, and get clear
of Philip P.; but it is fairly to be inferred from all the testi-
mony, that he finally executed the notes voluntarly, and un-
der no sueh eompnlsion us wonld constitute duress in a legal
scnse

The proof also fails to sustain the other ground of relief 1.-
ied on by Burr. It appears that the terins of dissolution, and
sale of the interest of Philip P. to Buir, as finally agreed upon,
were reduced to writing, signed by the partics, and the three
notes in question executed by Burr mn pursnance thercof.  There
is nothing i the written agreement indicating that the pay-
ment of the notes was to be contingent npon the result of the
closing up of the partnership affairs.  1f it were competent for
Burr to set up an ontside nnwritten agrecment to defeat the
payment of the notes. he failed to establish it by proof. Neithe
Byres nor Fairchild testifies to any such agreement.  Shaw
docs not pretend to Luve heen present, when the terms of settle-
nent were agreed npon, o when the written mstrument, or the
notes were exceuted.

Upon the whole record, the tinal decree dismissing the il
for want of equity, must be affirmed.

During the progress of the cause several oxeeptions were
taken by complainant to decisions of the Clanrt, which are dis-
cussed by his eounsel here, and which it nav he well to notier,
though their determination will not affect the final result, as
announced above.

On the filing of the answer, the complainant tiled exeep-
tions thereto, and moved the eourt to expunge therefrom a nwn-
ber of expressions and portions of sentences as impertinent and
scandalous, which were particularly designated. The execeptious
being, by consent of parties, submitted to the Court, without
reference to the Master, the Court decided as follows, the record
states: “The Court is of the opinion that although the matter
of the answer exeepted to, is not couched in sneh language as 1s
strietly proper for an answer, and under other cireumstances

r
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part of the same might be considered scandalous or impe: tinent,
vet, considering the lonse and improper practice, which coun-
sel have generally fallen into in such matters, and that the bill
contains fully as much seandalons and impertinent matter as
the answer ,and which wag the foundation of sneh matter in
the answer, said cxeeptions ought, nor ought either of them
to be sustained, and they arve therefore, disallowed.”

The complainant excepted to the decision.

Neather of the reasons given by the Clourt for its decision is
very satisfactory. If the bill contained scandalous and imper-
tinent matter, the defendant should have excepted thereto, und
caused it to be expunged, at the cost of the complainant and
his solicitor. Sotry's Eq. Fleading see. 266. If counsel had
generally fallen into the loose and improper practice of Insert-
ing scandalous and impertinent matter in their pleadings, it
was the dnty of the Clourt to reform n proetice so unpvotes-
giomal; and it mieht well Wave eonnueneed the reformation
in this case,

In the answer some of the allegations of the bill are pro-
nounced “naked and nnmitigated falscheods:™ othiers “hknow-
ingly and wilfully false,” and in more than one instanee, dis-
honesty and perjnry are i etfect impnted to the complamant
There are expressions also in the bill, that were nnnecessary
anfd improper.

A direet charge of a faet in the bill, or a positive denial in
the answer. is sufficient for all the legal purposes of pleading,
without resorting to impmtations of dishonesty, wiltnl falsehood
perjury, ete These are the expressions of exerted litigants, and
should not be permitted to stain the veeords of a dignitied tribu-
nal of justice.

On the coming in of the Answer, supported by the affidavit of
DByers, stating substantially what he afterwards stated in his
deposition, the Conrt dissolved the mjunetion with damages,
refusing to eontinne the injnunetion on the motion of complain-
ant until the next term, ete., and exceptions were taken to these
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decisions of the Court, cte. The final result of the canse show-
ing that complainant was not entitled to an injunection, he has
no grounds to complain ot these decisions, and they need not
thevefore be veviewed.

The deeree of the Clonrt below is affirmed.
Absent, Hon. C. C. ScorT.




