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CASES IN TILE SUPREME COURT

Bennett et al. vs. Dawson adx. et al. [January

BeNxwerr Br AL, vs. DAwsoX ADx BT AL.

A demand against an estate barred by the statute of non-claim and regular-
ly adjudged at law to be so, cannot afterwards be successfully prosecuted
to recovery in equity, either against the representatives, or the heir or
distributee, to whom assets may have descended or been distributed.

All demands subsisting at the time of the death of the testator or intes-
tate whether matured or not, capable of being asserted in a Court of
justice, whether of law or equity, must be exhibited within two years;
also all coming into existence at any time after the death and hefore
the expiration of the two years—without regard to questions of hardship,
mconvenience, or diligence, unless they challenge & want of constitu-
tionality in the operation of the nom-claim statute, as. applicable to a
particular ease. (Walker ad. vs. Byers, 14 Ark 247.)

Appeal from the Hot Springs Civeuit Couwrt in Chancery.
The ITon Trronorrc F. Sorrers, Cirenit Judge.
Watkins & Gallakher for the appellants.

Williams & Williams for the appellecs.

Mr. Justice Scorr delivered the opinton of the Court.

This eanse was hrought here, by appeal, from the chancery
side of the Hot Spring Clircuit Court. It is npon a hill filed
against the administratrix and heirs and distributees of Henry
F. Dawson, deceased, who had, in his lifetime, hecome seeurity
of Owens and others, in an injunction bond executed by them,
in a eause agamst the present appellants, to enjoin the collee-
tion of a judgment at law.  During the progress of the injime-
tion smit, Dawson, the security in the injunction bond, died, and
letters of administration were granted upon lis estate on the
2d day of December. 1850. So that the two vears allowed by
law for the presentation of claims against his estate, would not
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The injunetion snit
waz decrded on the 12th of Julv, 1852, n‘r which time the in-
Junetion was dissolved, wnd «Pnuzwn'q assessed, and it was thus
ascertained that Dawson's estate had hecome liable on the
bond.  This, it will be pereeived, was nearly five inonths hefore
the expiration of the two years allowed by Taw for the presen-
tation of clatms against his estate.

On the 34 dav of Jaunary, 1853, (ene month after the cxpi-
vatiom of the two vears from the grant of letters of administra-
tiom), this elam, vegnlarly probated agreeably to the statufe,
was, for the fivst time presented to the adminmstratrix for allow-
ance against the estate of e mtestate, and was rejected by
her. Upou which an actiom at Jaw wwas commenced agninst

Lo, in Tea representative chavacter, which she defending npon
the gromud that the damand Tad ot bien presentd to o her
within the twe vears, was finallv decided in har favor by this
Clanrt, at the .lmm.n) ternn, 1854, ( Beunett of al va, Duwson ot
al 15 A 0 4120 The appellants then filed this bill in eban-
ecry, to which o domnrrer was anatained in the Conet below.,
and the snit dismissed, and they have appenled

Tt is not deemod necessary to sef ont nore minutely the alle-
gations of the hill, further than to say that no special gronmids
of equitable interposition are apparently insisted upon, ho\”mu]
that, that the complainants exhibited their claim to the admin-
ietratriy e seon after the rendition of the decree, ascertaining
the hinhility of the intestate, as it. eould be reasonably done,
f[]u] that there were l|]]‘|"p]4' assnts cither in the hands of the
ﬂl]]nl]]htl atrix, or of the heivs and distribntecs, to satisfy this
and all other demands that were against the cstate.

If cannot be that a demuand, that was barred by the statnte
nf non-claim against an cstate, and regularly adwdwvd at law
to he <o, as this was. can he af‘r«)rwqrdq Suuucssfullv prosecuted
to recovery in equity, either against the representative of the
estate, or the heir ar distmbntee, to whom asscts may have de-
scended, or been distributed.

No ane can doubt the power of the lﬂms]atnw to enact the
bar, and in its terms it ents off “all demands not cxhibited as
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required by the act, before the end of two years tfrom the grant-
ing of the lefters ™ It is insisted that the demand in question
ought not to he considercd as embraced in these wide terms,
because it was not a subsisting one, hut, contingent and inchoate,
until within five months next hefore the expiration of the term
of two years fixed by law for the exhibition of elaims under
penalty of being *forever barred,” and that two years ought to
be allowed from the time of 1ts necrnal.  Let it be considered
as granted, as to the tirst hraneh of the proposition, still was it
not a clear, legal, subsisting demand against the estate from,
and after its acernal, and for five months thereafter, before the
expiration of the two yvears?  And why shonld sueh a demand
be exempted from presentation for two years aftcr its aeernal,
when the statute of non-claim runs against no demand from the
day of its acerual, but against all demands from the day of the
issuance of letters. ,

It is true that so mueh of the opinion of the Court, in the case
of Walker vs. Byres, (14 Ark. R. 2533 and 259 ), as pronounce:]
on the former page, and repeated on the latter, that not only
demands subsisting at the time of the death of the testator or
intestate, whether matured or not, capable of being asserted in
a Court of justiee, whether of law or equity, must be exhibited
within the two veurs; hut, also. all “eonling into existance at
any time after the death, and before the expivation of the two
years” from an “inchoate and contingent eondition,” like dor-
mant warranties, hroken by evietion,” were likewise embraced
by the statute, was, in that case, an obiter dictuin, as counsel
now suggests ; hecause the pactienlar case then before the Court
was not one of the latter kind, hut wa< one ot the former. Nor
was the Court insensible of the peril of going beyond the record,
into the consideration of doetrines, not then to be directly ap-
plied ; nevertheless, the nneertainty which then prevailed as to
some of these matters, and the ynestions then dircetly involved,
made this conrse inevituble, as appears from the concluding re-
marks of the Clonig, which are as follows:

“This first view of the ease at bar having made it neecessary
that we should examnine the doetrines disenssed, in order to de-
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termine the two points settled, we will runark, before proceed-
ing’ to the next view, as they are questions of some importance,
that we have examined them with eare, and Lave not deter-
mined them nntil after considering their probable consequences.
And in these, we see no probable evils at all to be weighed
against the manifest good to be achieved by stimmlating the
speedy settlement of estates in accordance with the clear spirit
of our sdministration system, so palpably manifest.”

And now, when a case has arisen, involving that point, then
but hypothetically considered, and we have heard argument, the
conslusion then arrived at eannot but be fully approved.

The auestions of hardship, inconvenience and diligence, dis-
cussed by eounsel 1 this ease, can ent no figure in this, or any
like ease, unless, as intimated in this ease when it was here
befove, on the law side of the Clourt, such matters were of a
charactir to challenge the want of constitntionality in the ope-
ration of the non-claim statute, as applicable to a particular
ease. under the doetrines applied in the cases of Pope exr. vs.
Ashley cxr., 13 Ark. R. 262, and Riggs, Peabody & Co. vs. Mar-
tin, 5 Ark. R. 506.

Finding no errar in the deerce of the Conrt below, it will be
affirmed.

Hon. E. H. Excerisd, not sitting.




