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HEMPSTEAD vs. JOHNSON ET AL. 

A deed of trust, if valid in other respects, vests the title to the property in 
the trustee for the benefit of all fli p rpRtior q 'OP trut nr queh nf frhem 
think proper to avail themselves of its provisions, though signed only by 
the ,grantor and trustee, and not b y the beneficiaries: 

The assent of the creditors provided for in a deed of trust will be presumed 
where the provisions of the deed are beneficial, and not prejudicial to 
their interests 

The provision in a deed of trust, that the property shall remain in the pos-
session of the grantor until default of pa yment, is no evidence of fraud, 
if under all the circumstances the time fixed for payment and sale be 
not unreasonable—as where the deed was made in April, the time fixed 
for payment or sale the 1st January following, the property, in part, a. 
negro man for whose services , during the year a contract had been pre-
viously PnfPnad frito with a third person. 

Nor is it a badge of fraud that a deed of trust should provide for the pay-
ment to the grantor of any hnhinee nf fh p prnrepols nf the trust property 
that might remain after paying all the trust debts_ The law would 
require the trustee to do so: without any provision in the deed Any 
creditors might file their bill to subject such excess to the payment of 
their debts: 

Wh prp a depd nf frnaf is attacked for fraud, the party claiming under it 
makes a prima facie ease, and puts the onus probandi on the attacking 
party, by producing the securities recited in flu= dePd, without showing the 
considerations upon which they were based or executed, 

A debtor in failing circumstances may by deed of trust prefer his own rela-
tions as well as other creditors and although relationship between the 
debtor and cestui qua trust may be a circumstance to awaken suspicion it 
is not, of itself, evidence of fraud_
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The acts of the parties subsequent to the execution of a trust deed cannot 
affect its validity. 

Where one of the beneficiaries in a deed of trust purchases a part of the 
trust property at a regular sale, and permits the grantor to remain in 
possession, by renting the property to him, it is not an indication of 
fraud_ 

Where a deposition contains facts competent and relevant to the issue, as 
well as incompetent matter, a motion to exclude the whole deposition in-
stead of the incompetent matter, should be overruled. 

Where one of the notes secured by a trust deed was for the benefit of a 
witness, who swears that he has no interest in the result of the suit by 
the trustee for the trust property; that he had delivered the note to a third 
person who was security for the debt, who had given his own note for the 
amount, who was solvent and to whom alone he looked for payment—the 
witness is competent 

The production of the note secured by a deed of trust, without proof that it 
had been in the hands of the payee, made a prima facie ease for the trus-
tee in a chancert suit for the trust property, and the burden of showing 
that the debt was fictitious or simulated devolved upon the defendant, 
who had averred, by way of avoiding the deed, that it was contrived to 
defraud creditors, 

A defendant having averred in his answer, by way of avoiding a deed of 
trust, that it was made to hinder, delay and defraud creditors, and 
was therefore null and void, the onus probandi was upon him 

It is equally a rule in Courts of law and Courts af equity, that fraud is not 
to be presumed; hut it must be established by proof. 

A deed of trust, or other conveyance is not necessarily void because its 
effect is to hinder and delay creditors, unless it was a fraudulent contri-
vance for that purpose, and the grantee or person to be benefited by the 
conveyance was privy to the fraudulent design: 

A ppettl from thc Cirenit Court of U»ion rowan in Chancery 

The Hon. THOMAS HUBBARD, Circuit Judge. 

Mr. Hempstead. the appellant, 

Assignments in preference of creditors are tolerated, not favor-
ed by the law. To be valid they must devote the whole of the 
debtor's property to the immediate and unqualified pa yment of 
his debts, pari passu, or in a specified order, and must contain 
no reservations or conditions for the benefit of the grantor, and 
must also he free from provisions calculated to extort from the 
fears of creditors a compromise, discharge, or other favor, Bur-
dick vs, Post, 12 Barb. 175 ; Barney vs. Griffin, 2 Cornst. 365 ; 
Whitney vs. Krows, 11 Barb. 200 ; Webb vs. Daggett 2 Barb. 11 ; 
Nicholson vs. Leavitt, 2 Selden 515.
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If there is any trust or reservation for the benefit of the debt-
or, the deed is considered as fraudulent and void as to ereditors, 
And therefore a right to retain possesRion of and use the trust 
property cannot be reserved. Barney vs. Griffin, 2 Comst. 
214 ; Galt vs. Debrell, 10 Yerg. 146 ; Garland vs. Rives, 4 Rand: 
282. In such a ease the fraudulent intent appearing on the face 
of the deed it is ipso facto void: 11 Wend. 194; 8 Barb. 127, 
128 ; 2 Douglass Mich. Rep. 180 ; 4 Ala. 374. 

The stipulation to retain possession renders the deed fraudu-
lent and void as to creditors, not embraced or not accepting it. 
Mackie vs. Cairns, 1 Hopkins Ch. R. 273 : S. O. 5 Cowen 574 ; 
14 John. 458 ; 2 Vernon 570 ; 7 Paige 163 ; 1 Sandf. Ch .R. 4, 
256; 5 J. C. R. 829; 20 J. R. 442 ; 11 Wend. 187 ; 6 Hill 439; 
0 Ire&ll 194; 7 Gill 446. 

The case of Murray vs. Riggs, 15 Johns. 574, that an annual 
sum might be reserved to the debtor, has been repeatedly over 
ruled. 6 Hill 439 ; 1 Hill 463 ; 11 Wend. 187; 20 Johns. 442 ; 
Lockwood's Reversed Cases 190. 

It is not the extent of the reservation or benefit, but the fact 
that any is made at all, that renders a deed perferring creditors 
void_ 11 Wend. 194 ; 8 Barb, 127, 128. 

A deed of trust or assignment preferring creditors, and omit-
ting some, is fraudulent and void as to those omitted or not ac-
cepting it, if it is stipulated that the surplus is to be paid to the 
grantor. 2 Comst. 371 ; 6 Hill 438 ; 10 Paige 229, 230 ; 8 
Barb, 126. 

An assignment for the benefit of creditors void in part is void 
in toto. 14 John. 465 ; 20 John. 449 ; 5 Cowen 580 ; 4 Paige 
37.

The deed in this case was fraudulent and void, for matter ap-
pearing on the face of it, and by evidence and circumstances 
alivnde. 

Marr for the appellees. 

Mr. Chief Justice ErtGrisn delivered the opinion of the Court:
This was a bill filed on the chancery side of the -Union Cir-



cuit Court, on the 7th of October, 1552, by James H Johnston,
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of Union county, Martha A. Langster, late Sheppard, and her 
husband William Langster, of Haywood county, Tennessee, 
R. Richard, Robt, W. Adams and John M. Lee, late partners 
under the style of R. W. Adams & Co., and Robt W. Calpin 
of New Orleans, against Samuel H. Hempstead and others. 

The allegations of the bill are in substance as follows: 
That on the 25th of March, 1847, Win. D. Lee executed a 

promissory note to Archer Phillips, guardian of J. C. Marley, 
for $1,658,39, due one day after its date. 

On the same day he executed another note to said Phillips 
as guardian of M. H. Marley, for 1,280 32, due one day after 
date. 

That the complainant Martha A. Langster, who was then 
Martha A. Sheppard and a feme sole, signed both of said notes 
as the security of Lee. 

On the 8th of April 1852, and before that time, Lee was, and 
still is, indebted to complainant R. Richards, b y note and ac-
count, in the sum of $280. 

On and before the same day, he was indebted to complain-
ants R. W. Adams & Co., in the sum of $140 by open account 

And to complainant McCalpin, by open account, in the sum 
of $120. 

On the 8th of April, 1852, the said several debts remaining 
wholly unpaid, and the liability of complainant Martha A. 
Langster and her husband, as the security of Lee, still subsist-
ing except as to the sum of about $800 previously paid by her 
and her husband on the said notes signed by her as the security 
of Lee ; and Lee being then liable to refund that sum to them ; 
and being desirous to secure the payment thereof, and to indem-
nify them against liability or loss for or on account of the said 
Martha A. having become his security on said notes, as also to 
secure the payment of the said several sums due as aforesaid to 
complainants R. Richards, R. W. Adams & Co, and Robert W 
McCalpin, made, executed and delivered his certain deed of 
trust by which he the said Lee, in consideration of the existence 
of the said several debts, and of the liability of said Martha A. 
and her husband as security for him as aforesaid, and of his de-
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sire to mdenmify them as aforesaid, and for the further consid-
eration of one dollar paid to him by complainant James H, 
Johnston, granted,' bargained, sold and conveyed to said Johns-
ton, his heirs and assigns, etc., a negro man slave named Harry, 
about 28 years of age, two tracts of land situated in Union 
county, containing about 50 acres, and two blocks of ground in 
the town of El Dorado, which are described, etc. 

In trust nevertheless, and upon the express agreement, by the 
terms of the deed, that Johnston, the trustee, should permit Lee 
to retain possession of the slave Harry, and the real estate, con-
veyed by the deed, until the 1st of January 1853 ; and upon the 
further trust, that if said debts, or either of them, or any part 
thereof, should then remain unpaid, the trustee, upon receiving 
notice in writing from any one of the creditors aforesaid, to 
close the trust, should forthwith advertise the trust property for 
sale to the highest bidder, for cash, at the Court-house door in 
the town of El Dorado, by giving twenty days previous notice 
of such sale, by written advertisements posted up at three pub-
lic places in the county of Union, etc. ; and should appropriate 
the proceeds of the sale to the payment of the several trust 
debts ; and if not sufficient to pay them all, to distribute the 
proceeds pro rata among the creditors ; but if any balance should 
remain in the hands of the trustee after discharging all the trust 
debts, he should pay over such balance according to the order 
and direction of said Wm. D. Lee. 

That the deed, on the day of its execution, was duly acknow-
ledged by Lee, the grantor, and Johnston, the trustee, and on 
the 10th of April 1852, filed for registration in the Recorder's 
office of Union county, where the trust property was situated, 
and duly recorded, etc. 

A copy of the deed is exhibited, and its provisions are sub-
stanti ally as stated in the bill. 

It is further alleged in the bill, that on the 9th of August, 
1852,, the mai shal for the eastern district of Arkansas, by vir-
tue of a fi. fa. issued from the Circuit Court of the United Statcs 
for said district, in favor of Bernheimer, Eusteen & Co., against 
said Wm B Lee and Minton Utley, levied on the slave Harry,
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as the property of Lee, and advertised him to be sold at the 
Court-house door m El Dorado, on the 20th Sept., 1852, That 
Lee gave a delivery bond, and retained possession of the slave 
until the day of the sale, when he delivered him to the marshal, 
who, under instructions from Samuel H. Hempstead, attorney 
for the plaintiffs in the execution, sold the slave and Quillin pub-
chased him for Hempstead at $200, and took possession of him. 
That Harry was worth about $1,500. 

That Hempstead caused the slave to be purchased for him-
self with a full knowledge of the existence of the deed of trust, 
and of the rights of complainants thereunder, hoping to be able 
to defeat the deed, etc. 

That since the execution of the deed, the debt of McCalpin 
had been paid ; the debt due to R. W. Adams & Co., had all 
been paid but about $62 and $25 had been paid on the note 
to the guardian of J. C. Marley ; and $75 on the note to the 
guardian of M, H. Marley, and that with the exception of these 
payments, all the debts and liabilities recited in the deed of 
trust, remained unpaid. 

That Johnston, the trustee, a tended the marshal's sale, pub-
licly forbid the sale of the slave, exhibiting the deed of trust, 
and giving notice of the rights of complainants under it, etc. 

That Hempstead would remove the slave beyond the juris-
diction of the Court : so that he could not be had when required 
for the purposes of the trust, unless restrained, etc. 

Hempstead and Lee were made defendants, and the bill 
prayed that Hempstead, etc., might be enjoined from removing 
the slave, etc., that an account be taken of the trust debts. etc., 
and that the trust property be sold under a decree of the Court., 
to satisfy the same, and for general relief. 

Hempstead answered the bill substantially as follows: 
That on the 12th April, 1852, Eernheimer, Eusteen & Co., of 

Pennsylavania, recovered a judgment against Wm. II Lee and 
Minton Utley, of Union county, Arkansas, in the Circuit Court 
of the U. S. for the eastern district of Arkansas, for $696.39 
damages, and $31.78 costs. The judgment was for balance 
due on a note executed by Lee and Utley to the plaintiffs, 10th
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May, 1849, for $1,281.30, due at twelve mouths, and upon 
which they paid $700, on the 1st May, 1851. 

On the 19th April, 1852, an execution issued upon the judg-
ment, which was levied by the marshal on the slave Harry, as 
the property of Lee, on the 9th of August, and the slave was 
sold on the 20t1i September following, and purchased for re-
spondent, by his agent Quillin, at 8200, On the 11th of Octo-
ber, 1852, the marshal executed to respondent a bill of sale for 
Harry. 

Respondent could not answer as to the actual value of the 
slave ; thought it probable he was worth more than respondent 
gave for him ; but he purchased him at a public sale fairly con-
ducted, at which every one so disposed had an opportunity to 
bid ; and if, the slave did not bring his full value, it was owing 
to the conduct of complainants, or their agoTIN, in casting a 
cloud on the title, by setting up, as respondent was mformed 
and believed, a false and fraudulent claim thereto, under the 
trust deed, of which wrong they could take no advantage. 

Respondent claims to be a bona f ide purchaser of the slave 
for a valuable consideration. He admits that before the sale 
by the marshal, he bad been informed that Lee had made a 
deed in which the slave was embraced, but was not advised of 
its precise nature or extent; and his informant's stated to re-
spondent that such deed was believed to be fraudulent and void, 
and made to defraud the creditors of said Lee ; which respondent 
believed and charges to be true. 

That the note on which the above judgment was obtained, 
was in the hands of respondent, as the attorney for Bernheimer, 
Eusteen & Co., long before suit was instituted, of which Lee 
was aware, and had received indulgence thereon: and respon-
dent was informed, believe4 it to be true, and so charges, that 
the deed_ from Lee to Johnston mentioned in the bill, was de-
signed and intended to defraud, hinder and delay the,creditors 
of the said Lee, and especially the plaintiffs in said judgment. 
That the debts mentioned in the deed were merely prentended 
and simulated, and not bona fide. That the deed was made by 
Lee to place his property beyond the reaph of tho said judgment
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and execution, and to prevent the plaintiffs therein from ob-
taining satisfaction of their debt; and also to reserve and ob-
tain an advantage to himself thereby, and that the deed was 
fraudulent, null and void as against respondent as pureheser 
under said execution. 

Respondent submits that the complainants had full and ade-
quate icariedy at law in respect of the matters complained of in 
the bill, and were not entitled to any relief in equity as against 
him; and claims the benefit of this defence as if upon demur-
rer, etc. 

With the answer is exhibited a transcript of the record of the 
proceedings, judgment, execution and return in the case of 
Bernheimer, Eustcen 6.7 Co. vs. Lee &Utley, under which Hemp-
stead purchased Harry, and also a copy of the marshal's bill of 
sale to him for the slave. 

The case wa s heal d at December term, 1854, on bill and ex-
hibits, answer and exhibits, replication, depositions and agree-
ment of counsel, and the Court decreed, that the deed of trust 
was not fraudulent and void as against the creditors, etc., of 
Lee, that the slave Harry be surrendered up to the trustee, and 
that Hempstead be perpetually enjoined from setting up title 
to the slave under his purchase, etc. 

Hempstead appealed from the decree. 
So mnch of the testimony as is deemed material will be stat-

ed in connection with the points discussed in the progress of 
this opmion 

"Every conveyance or assignment, etc., etc., made or con-

trived with the intent to hinder, delay or defraud creditors or 
other persons of their lawful actions, damages, forfeitures, debts 
or demands, as against creditors and purchasers prior and sub-
sequent, shall be void." Dig. ch. 73, see. 4. 

"No such conveyance or charge shall he deemed void in favor 
of an innocent subsequent purchaser, if the deed or conveyance 
shall have been duly acknowledged or proven and recorded, or 
the purchaser have actual notice thereof at the time of his pur-
chase, unless it shall appear that the grantee in such convey-
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ance, or person to be benefited by such charge, was party or 
privy to the fraud intern_lea." Ib. sec.5. 

The several gTounds upon which the appellant insists that 
the deed in question was fraudulent and void, under the above 
Statute, will be taken up in order in which he has plesented 
and discussed them. 

1. The first objection taken to the validity of the deed is, 
that the creditors for whose benefit it was made did not sign 
nor assent to it. 

Me deed was signed by Lee, the grantor, and Jolmston, the 
trustee : If valid in other respects, it vested the title to the 
property in the trustee for the benefit of all of the ccstai gut: 
trvats, or such of them as thought pioper to avail themselves of 
its provisions. It was not necessary for the creditors to sign 
the deed. In Conway et al. Rx-parte, 4 Ark. R. 360. Mr, 
Justice Lacy, delivering the opinion of a majority of this Court, 
said: "The law is that creditors are presumed tn give theitr as-
sent to the deed, as it is made for their benefit, nnless they come 
in and specially object to it. Deeds of trust are often made for 
the benefit of persons who are absent, and even for persons not 
in being. : whether they are foi the payment of money, or for any 
other purpose, no expression of the assent of such person is 
necessary. And such trust is always -held to be executed upon 
the principle that the deed is complete when the trustees take 
upon themselves its performance. It is nnt (=WM necessary to 
the validity of such assignments that the creditors should be 
consulted. Creditors are always presumed to he willing to re-
ceive their debts from any hand that will pay them," 

Snbstantially the same language was used by Ch. J, Mar-
shall in Brooks vs. Marbury, 11 Wheat. 97. To the same ef-
fect are Brashear vs: West et al., 7 Peter's 612. Wiswall vs. 
Ross et al., 4 Porter R. 321. Kinnard vs, Thompson, 12 Ala. 
487. Mallory vs Stoddpr, 43 lb. 806. 

It seems, however, that the assent of the creditor will only be 
presumed in cases where the provisions of the deed are bene-
ficial, and not prejudicial to his interest. Mauldin vs. Arm-
stead, Exr, 14 Ala, 709. Smith vs. Levitts, 10 lb. 104. Elmes
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vs. Sutherland, 7 Ib. 266. Lockhart vs. Wyatt, 10 Ib 234. 
Graham vs. Lockhart 8, Ib. 0. Hodge vs. Wyatt, 10 Ib. 271. 

Mrs. Langster and her husband were the principal benefici-
aries in the deed. She was the security of Lee on two notes, 
and the deed indemnifies her and husband against loss on that 
account. It was clearly for their benefit, and their assent to its 
provisions would be presumed, if not expressly shown. But it 
appears from the agreement made by counsel at the hearing, 
that immediately after the deed was executed, they were ad-
vised of its execution, and forthwith accepted the deed, and 
forwarded the two notes upon which Mrs. Langster was securi-
ty to the trustee by letter. 

It seems from the allegations of the bill, and the teeitals in 
the deed, etc,, that the claims of the other creditors were due 
when the deed was made ( 8th April, 1852 ; and the time of 
payment was postponed until the first of January following_ 
If Lee had not been in failing circumstances at the time the 
deed was executed, inasmuch as if put off the payment of these 
debts for a period of about eight months, perhaps the deed could 
not have been regarded as beneficial to them, nor their assent 
to its provisions presumed, in the absence of affirmative acts 
conducing to establish such assent. 

But the proof shows tbat Lee was in failing circumstances 
when the deed was made. The time fixed for the payment of 
the debts, and sale of the property on default, was perhaps not 
unreasonably remote. The answer to the bill does not put in 
issue directly the assent of the creditors to the deed, but avers 
that the debts recited in the deed were feigned and not real. 
When the slave was offered for sale b y the marshal, the trustee 
interposed on behalf of the creditors, and after the sale they 
filed their bill to enforce the provisions of the deed. T__Tpon all 
the facts of the case, we think the assent of the beneficiaries 
sufficiently shown. 

2. The second objection to the validity of the deed is that it 
does not appear that Johnston, the trustee, was solvent, or a 
proper person in other respects to be a trustee.
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This objection, like the one just disposed of, is made in the 
argument here, and not in the answer to the bill. The solven-
cy of Johnston, or his fitness to become a trustee, was not ques-
tioned by the answer, nor was it made to appear by any proof 
in the cause, that he was insolvent, or unfit to act as trustee. 

j. It is next insisted that the deed was absolutely void be-
cause it provided upon its face that Lee might retain the pos-
session of the trust property until the first of January, 1853, the 
time limited for the payment of the debts, 

Several facts agreed upon by the counsel, must be considered 
in connection with this provision of the deed. 

It seems that from the fall of 1847, until the year 1851, Lee 
and Utley were engaged as partners in merchandising at El 
Dorado, and did a very considerable business. In the last 
named year, they dissolved, and TTtley turned over to Lee the 
whole of the partnership effects. Utley was insolvent. 

At the time the deed in question was made, Lee was in fail-
ing circumstances, and suits were pending against him and 
Utley. About the same time, be made two other deeds of trust, 
upon bis individual property. By one of which, be secured the 
payment of all his individual debts, which were not embraced 
in the deed now before US ; and by tbe other, he secured two of 
the creditors of Lee & Utley, of Philadelphia, who had not sued 
upon their claims, nor been paid any part of them_ Tile pro-
perty conveyed by these deeds was under the control of th.= 
creditors secured thereby. 

All of the goods and cha ttels of the firm of Lee & Utley, were 
duly levied upon, and sold at judicial sales. 

Before the execution of the deed in question, Lee had made 
a contract with one Wallar, by which he had engaged to him 
the serviees of the boy Harry, as a striker in a smith-shop, car-
ried on hy Lee & Wallar, durimr the year 1852, etc. 

A debtor in failing circumstances, by assignment of his estate 
in trust, made in good faith, may prefer one creditor to another. 
when no bankrupt or other law prohibits such performance, and 
no legal lien, binding on the property asigned, exists. This is 
a well settled principle in the English and American law, and
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admitted by numerous authorities. 2 Kent's Com 532, a lid 
oases cited in note b. at page 701, 8th edition. 

It was held in Twyne's case 3 Coke R. 80, that where a ven-
dor made an absolute sale of chattels, for a valuable considera-
tion to a creditor, but continued in possession, and exercised acts 
of ownership over the goods, it was fraudulent and void as 
against other creditors within the Statute of 13th Eliabeth: 

This is a leading case on the subject of the effect of the ven-
dor continuing in possession after an ahsolute sale of goods. 
It has been followed by numerous cases both in the Courts of 
England, and of our own country: But a controversy has pre-
vailed in the decisions, as to whether the vendor retaining pos-
session in such case, is to be considered as only a badge or evi-
dence of fraud to be submitted to the jury, under the direction 
of the Court, and subject to be rebutted by counter testithony, 
or whether it is to be rep rded as such a circumstance per so, 

as makes the transaction fraudulent in law. The decisions on 
*his subject are collected in 1 Smith's Leading eases, by Hare 
& Wallace, p. 1 to 74. 2 Kent's Com. 515 to 536, and notes, 8th 
Ed, 1 Parsons on Cont. 442 note ( v.). Land vs. Jeffries, 
Rand 268, and opinion of Judge Cabell in same Clthr, ill app■Ti-
dix

This Court has adopted the rule that possession by the ven-
dor snhsennent to the sale does not amount to frond per se, hut 
is merely pri»ai face evidence of fraud, subject to be explained 
Field 0-„ Silavo, 2 Eng. 275. Danley vs: Rector, 5 Ib. 224, 

But this rule does not apply to mortgages and deeds of trust, 
where the grantor, -by the terms of the deed, is permitted to re-
tain possession of the property until default of payment, because 
in such transfers, the possession is consistent with the deed, and 
furnisfies no evidence of fraud. Tbe deed being upon the pub-
lic records, no one need be deceived as to the title of the pro-
perty, by its remaining in the possession of the grantor. 1 
Smith's Leading Cases, by Hare & Wallace, p. 1 to 74. 2 Kent's 
Corn 515, et seqr. Hundley vs_ Buckner, 6 Sm. & Marsh: 77. 
Forli .-s. vs: Parker, 16 Pick 460. Glass vs, Batton, 6 Rand. 78. 
Land vs: Jeffries. 5 Ih. 268. -United States vs_ Hooe et al , 3 
Cranch R. 89. Meek et al. vs. Wilson, 1 Gallison R. 422_ Thorn-
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ton vs. Davenport et al., 1 Scam. 298. Powers vs. 4-i-reen, 14 Ill 
R. 389. Magee vs. Carpenter, 4 Ala. 474. Johnson vs Cunning-
ham, 1 lb. 58. Conard vs. Atlantic Ins. Co., 1 Peters 449. 
Phetteplace vs. Styles, 4 Mason 321. Hundley vs, Webb. 3 J. J. 
Marsh. 653. Head, Hobbs et al. vs. Ward et al., 1 Ib: 280. Ash 
vs. Savage. 5 New Hamp. 545, 6 Ala. 356. Ii. 6'a4 7 Yeig, 
440, Merrill vs Dawson et al. Hempstead's C: C. IL 603. 

The same doctrine was to some PxtPnt recogn lrell in New 
York, until the adoption of the Revised Statutes, by which ab-
solute saks and mortgages are put upon the same footing. Ran-
dall vs. CooL, 17 Wend. 53. Several of the eases relied on 
by appellant are founded upon this Statute and have no appli-
cation in this State, there being no such Statute here. 

But there arc cases in which it has been held that pro-
vu.nou n thP deed, that the grantor should retain the possession 
and use of the property until default of paytoelit , was fraudu-
lent. (1 Smith's Leading (ases, 11). As where the nature of 
the property was such that it would be necessarily consumed 
in its use. Darwin vs. Hundley, 3 Yerger 503. Elmes vs. 
Sutherland, 7 Ala. 267. Robbins vs. Parker, 3 Metcalf 119: 
Summerville vs, Horton, 4 Yerger 541. Shutleff vs. Willard, 19 
Pick. 212. Green et al.	Wade et al., 3 Humph. 547. 

So where I- 11P deed pfe4tptrne‘; the day of payment for an -un-
reasonable length of time after the maturit y- of the debts 'IPPTIrPd 
by it, and provides that the grantor shall retam the possessiou 
and nse of the property until default of payment, a fraudulent 
intent to cover np the property for the use of the grantor, and 
hinder and delay creditors may be inferred. Hafner vs. Irwin, 
1 Iredell L. Rep. 496. Hard y vs. Skinner, 9 lb. 191. Cannon 
vs. Peebles, 2lb. 453. Mitchell vs. Beal. S Yerg. 134. 5 
Humph. 612-61S. 

But it would_ seem from these authorities, that if the filn. 
fixed for payment and sale, etc., upon default, be reasonable. 
under all the circumstances, fraud is not to be inferred. See 
Mitchell vs. Beal, 8 Yerger 134, Bennett vs. Union Bank, 5 
Humph, R. 612. 

In the ease at bar_ the deed wa s made Sth n+ kpril • the debts
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re then di e, anl th d btor as alewed until the first of 
January following to pay them. It does not appear that the 
value of the property embraced in the deed exceeded thi. 
amount of the debts seemed thereby. Lee bad been engaged 
in a consider able mercantile business, selling, perhaps, on credit, 
in an agricultural district, where the annual products of the soil, 
realized about the close of the year, are the principal resources 
for meeting debts: and it is not unreasonable to infer that these 
considerations furnished some inducement for the stipulation in 
the deed fixing the 1st of January, as the time for the payment 
of the debts. Moreover, it seems that before the execution of 
the deed, Lee had made a contract with Wallar, by which he 
had engaged the services of the boy- Harry during the year, 

T_Tpon all the facts of the case, we do not feel warranted to 
declare that the provision in the deed fixing the first of January 
as the time for the payment of the debts, and allowing Lee to 
hold possession of the property until default, wa4 unreasonable 
and a badge of fraud. 

4. It is insisted that the provision in the deed, that any bal-
ance of the pi oeeeds of the trust property that might remain 
after paying all the debts, should be paid over according to the 
order and direction of Lee, is a badge of fraud. 

But in the absence of any such provision in the deed, the law 
would make it the duty of the trustee to return to Lee, or pay 
over to his order, any surplus that might remain after paying 
the trust debts, And if there was really an excess	 of property 
embraced in the deed, over and above what was necessary to 
seem e the payment of the trust debts, any judgment creditor of 
Lee, not otherwise provided for, could have filed a bill to sub-
ject such excess to the payments of his debt, Austin vs. Jones. 
7 Yerger 191, Johnson vs. Cimningham, 1 Ala. B. 249. Gra-
ham vs. Lockhart, S lb. 9. Hindman vs. Dill, 11 Ib. 689. Bur-
gin vs. Burgin, 1 Ired. Law B. 458. Moore vs. Collins, 3 Dev. 
146. Wright vs. Henderson, 7 How. Miss, B. 539. 

5 The answer avers that the debts recited in the deed were 
merely simulated, and not real. In support of this allegation; 
the appellant seems to have produced no evidence whatever,
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but relies mi any defect there may be in the proof of the appel-
lees to Justain the fairness of the deed by showing the debts to 
be genuine. 

It has been held that where the deed is attacked for fraud, 
the party claiming under it makes a prima facie case, mid puts 
the onus probandi on the attacking party, by producing the se-
curities recited in the deed, as judgments, bonds, bills, notes, 
etc., without showing thp eousiderations upon which they were 
based or executed. Firmerster vs. MeRoie, 12 Irdell Law R. 
2F49_ Hundley vs. Buckner, 6 Sm. & Marsh. 77. 

At the hearing in this case, the complainants produced in 
evidence the two notes executed by Lee to Phillips, as guardian 
of the Marleys, recited in the deed. Also, a note executed by 
Lee to R. Richards. for $225.02, bearing date 15th Oct. 1849, 
and due one day after date. 

As to these debts, the production of these securities, in con-
nection with the recitals of the deed, made a prima facie ease 
for the complainants in support of the deed. 

No proof seems to have been made as to the accounts recited 
in the deed as being due from Lee to McCalpin and R. W. Ad-
ams & Co. The bill alleges that after the execution of the 
deed, the whole of the claim due to the former, and all hut $62 
of the debt due to the latter, bad been paid by Lee. 

If it be assumed, by reason of the failure of proof to establish 
the genuineness of these accounts, that they were simulated, 
the deed of trust would nevertheless be valid as to the othee 
beneficiaries, unless it had been shown that they were privy to 
the insertion of the simulated claims for fraudulent purposes: 
And there is no proof that they had any knowledge of the mat-
ter. Anderson vs. Hooks, 9 Ala B. 704 Tatum vs. Htmter, 
14 Ib. 557. 

6. The proof shows that Mrs. Langster was the sister of Lee, 
and that the wards of Phillips, the two Marleys, were nephew 
and neice to Lee ; and the notes to Phillips, upon which Mrs_ 
Langster was security, being the principal debts secured by the 
deed, it is insisted that the making of the deed in favor of the 
near relatives of Lee was a badge of fraud.



138	 CASES IN THE SUPREME COURT 

Hempstead vs Johnston et al	 [July 

It has been held that the relationship between the parties, 
though a circumstance to a waken suspicion, seeing fraudulent 
conveyances are most usually made to kindled, is of itself, no 
evidence of fraud. Bumpas et al. vs. Dotson et at, 7 Humph. 
R 317. 

But any suspicion that may attach to the transaction in this 
case, by reason 'of the relationship of the parties, is removed by 
the proof of the cause: It appears that while Lee resided in 
Tennessee, and before he moved to Arkansas, he was the guar-
dian of the Marleys; that Phillips succeeded him in the guard-
ianship, and Lee executed to him the two notes recited in thu 
deed, with Mrs Langster ( then Sheppard) as security, for bal-
ances due from Lee to his wards, on settlement; and that Mrs. 
Langster had made several payments on those notes He cer-
tainly was imder high moral and legal obligations to secure the 
payment of these debts, and to save his sister harmless in the 
premises. Being in failing circumstances, it seems that he se-
cured the payment of all his individual debts, and a portion of 
the partnership debts of tree & Utley, by several deeds upon 
his individual property, and surrendered the partnership ef-
fects to be sold under executions We have seen that the law 
allowed him to prefer creditors, if he did it nt good faith, and we 

do not know of any rule of law which compels a debtor to vio-
late his natural instincts, and secure others, from the wreck of 
his sinking fortune, in preference to his relations, where he is 
honestly indebted to them, and more especially millers and 
females. 

7. It appears from the agreement of counsel, that on the 25th 
of May, 1853, and after the bill was filed, the trustee, in pursu-
ance of the provisions of the trust deed, made a public sale of 
the real estate embraced therein, and it was purchased for 
Langster by his attorney, at $365. Lee's residence was upon 
a portion of this property, and the agent of Langster had per-
mitted him to continue in possession thereof after the side, up-

on an agreement for rent, for which Lee gave his notes: 
The appellant insists that Langster being the brother-in-law 

of Lee, the permitting him to continue in possession of the resi-
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dence after the trust sale, etc., was an indication that the trans-
action was fraudulent. 

If this were true, being a matter occurring subsequent to the 
execution of the trust deed, it could not affect its validity. 

Moreover, if the trustee executed a decd. to Langster for 
the lots, and it was put upon the public records, where the com-
munity generally look for evidence of title to real property, no 
one could be deeeived as to the ownership of the lots by Lee's 
possession of them. The rule that the grantor remaining in 
possession after an absolute sale of personal property is a badge 
of fraud, does not apply with the same force to real estate, be-
cause creditors and purchasers look to the public records rather 
than the possession to ascertain who is the real owner of such 
property_ Phettiplace vs. Sayles, 4 Mason 312. It does not 
appear that there was any thing unfair or irregnlar in the trust 
sale, and Langster's agent could as well rent to Lee as any 
other person, 

S. It appears from a bill of exceptions taken by the appel-
lant, that at the hearing, he moved to exclude and suppres q the 
depositions of Isaac M. Steel and J. C. Marley, offered on be-
half of tfie appellees, but the Com t overruled the motion. The 
particular objection taken to these depositions do not appear in 
the bill of exceptions, but are stated in the argument here. 

To the deposition of Steel it is objected that it contains in-
roMpetent matter, which is perhaps true; but it also contains 
facts which are competent and relevant to the issue, and the 
motion to exclude extending to the whole deposition, was pro-
perly overruled by the Court, 

Tn making lip our judgment, however, upon the whole record. 
We have disregarded, as we must presume the Court below did, 
snob portionc of Steel's deposition, as are deemed incompetent. 

The objection to Marley's deposition is, that he was incom-
petent by reason of interest in the result of the suit, one of the 
notes to Phillips, secured by the trust deed, being for his bene-
fit: The witness swears that he has no interest in the result of 
the suit: That after fie was of age. Lee's note was turned over 
to him hy Phillips That on the marriage of his sister, Phil-
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lips turned over to her husband the other note, and witness pith-
chased it of him. At the request of Langster witness delivered 
both notes to him to be sent to Arkaisas for collection, Mrs, 
Langster being security thereon. After this, on the ith July, 
1853, Langster gave witness his note for the balance due on 
both notes ( $1,531.22, ) Mrs. Langster having made several 
payments upon them. That Langster was good for the debt, 
and witness looked to him alone for payment. If this state-
ment be true, and there is no showing to the contrary, the wit-
ness was competent. If it may be supposed that this arrange-
ment was made for the purpose of removing the interest of the 
witness in the trust deed, in order that his deposition might be 
taken, it would go to his credibility, and not to his competency. 

9. It is also insisted by the appellant, that the Court below 
erred in permitting the appellees to read in evidence the note 
of Lee to R. Richards heretofore referred to—that it does not ap-
pear ever to have been in the possession of the payee, and might 
have been drawn up by Lee for the occasion. 

The note is dated at New Orleais where, it appears, Rich-
ards resided. The signature of Lee was admitted to be genu-
ine. The note was produced at the hearing, and offered in evi-
dence by the solicitor of the appellees. This surely made a 
prima facie case for them, and the burthen of showing that it 
was fictitious or simulated, devolved upon the appellant, who 
had affirmatively averred in his answer, by way of avoiding 
the deed, that it was contrived to defraud the er editors of Lee. 

10. It is also insisted by the appellant that the proof shows 
that payments had been made on the two . notes to Phillips, 
which were not mentioned in the trust deed, and thereby the 
deed bore the false face of having been ma de to secure a larger 
amount than was really due. But it also appears that these 
payments were made by Mrs. Langster, and that the deed was 
executed for the double purpose of securing the balance due on 
the notes, and of indemnifying her and her husband againsi 
loss in the premises, The whole of the two notes was really 
due from Lee, and was properly made a eharge upon the pro-
perty. At the time the deed was executed, it appears that the
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notes were in Tennessee, where, also, Mrs. Langster, the secu-
rity, resided, and it is not shown that Lee knew at that time the 
full amount of the sums -whith had been paid by ber upon the 
notes. 

11. In determining the issue involved in this case, we have 
kept in view several general principles of law, which it may 
be well to mention. 

( a.) The appellant having averred in bis answer, by way of 
avoiding the roliof cought by the bill, that the deed of trust was 
made to hinder, delay and defraud the creditors of Lee, and 
was therefore null and void, the onus proband I was upon him. 

(b. )It is equally a rule in Courts of law and (Ilourts of equity 
that fraud is not to be presumed: brit it must be established by 
proofs. Circumstances of mere suspicion, leading to no cer-
tain results, will not, in either of these Courts, be deemed a suf-
ficient gronnd to establish fraud. On the other hand, neither 
of these Courts insists upon positive and express proofs of 
fraud; but each deduces them from circumstances affording 
strong presumptions. But Courts of equity will act upon cir-
cumstances, as presumptions of fraud, where Courts of law 
would not deem them satisfactory. In other words, Courts of 
equity will grant relief upon the ground of fraud, established by 
presumptive evidence, which evidence. Courts of law would not 
always deem sufficient proof to justify a verdict at law. 1 
Story's Eq see. 190. Dardcuric A T R. Hardwick, 4 Eng. 11 4,,S5 

( c. ) A deed of trust, or other conveyance, is not necessarily 
void because its effect is to hinder and delay the creditors of 
the grantor in the collection of their claims. But such must be 
its object. It must be a fraudulent contrivance for that pin.- 
pose ; and the grantee, or person to be benefited by the convey-
ance, must be party privy to the fraudulent design. 

The above propositions are sustained by the authorities to 
which we have referred in the progress of this opinion. 

There are some features in this case which often present 
themselves in fraudulent conveyances. Lee was in failing cir-
cmustances when the deed of trust was made, snits were pend-
ing against him; and some of the beneficiaries were his near
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relatives. But all these facts may, and do exist in many cases, 
consistently with the hypothesis that the conveyance was madi 
in good faith to secure preferred creditors, whose demands are 
just. 

Upon all these facts of this case, as presented in the record be-
fore us, we cannot conclude that the appellant bas sustained 
the affirmative allegation of his answer, that the deed was a 
contrivance to hinder, delay and defraud creditols, etc., and 
Wit`, therefoie void 

The decree of the Court below is affirmed. 

Absent Hon. T. B. Hanly.


