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OF THE STATE OF ARKANSAS.

Term, 1856] (lark et al. vs. Carnall.

CTARK ET AL. vS. CARNATI.

It 15 1rregular to set a chancery eause for Learing, and absolutely hearing
it, at the appearance term, against o party answering, without s affirm-
ative consent. But if the defendant so answering do not complain, his co-
defendants, agninst whom ne relief is prayved or taken. and who are not
affected Iy the decree, have no right to appeal.

No appeal will lie from a decree pro confosso on default of answering, until
it Tas heen made a final Ly the operation of the Statute, or the act of
the Court.

On a bill to foreclose a mortzage, to which junior inrmbrancers were made
parties, the Court should decree that the balance of the money arising
from the sale after paying the mortgage debt, be brought into Court to
he paid over to the parties according to their respective equities. But
quere:  YWonld a deeree imperfect in this respeet be reversible on appeal.

Appeal from the Curenit Court of Sebastian county. in Chancery
Before the Hon. J. J. Cro¥pENIN, on interchange of eivenitfs.
Jordan, for the appellants.

Hempstead, for the appellee.

-~

Mr. Justice Flaxty, delivered the opinion of the (lourt.

On the 5th Jnly, 1855, the appellee, Carnall, filed his bill in
the Clirenit Clourt of Sebastian county in chancery, to foreclose
a mortgage, charged to have been made by one Norton to one
Fleming on sundry lots cituate in the city of Fort Smith. to
secure the payment of four netes for $250 each, hearing date,
the date of such mortgage, and payable one. two. three and
four vears from the 2nd Sept., 1852. The bill charges that be-
fore the pavment of either, or any of said notes, they were regn-
larly and dnly assigned and delivered to the complainant there-
in, and that at the time they were so set over. the mortgage
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was also assigned to him. It is further charged in the hill that
subsequently to the execution of such mortgage, and its formal
registration in the econnty of Sebastian, some five other mort-
gages were made hy the defendant Norton on the same proper-
ty, and that within the same time,*some sixteen or seventeen
Indgmients were recorded in the Sebastian Clircuit Court against
the same defoudant, Novtou, and that suek indements operated
as liens on the same property. The suhseqnent mortgagees
and jndgment ereditors are made defendants to the hill. The
hill also makes the assignor of the eomplainant party defend-
ant thereto.

At the return term of the subpoenas, all the parties to the
bill were hrought in, eitler by personal service, or hv publiea-
tion proved. There was no substantive appearance exeept for
the defendant Fleming, who admitted m s answer all the
main facts charged in the hill: but averred that. at the time he
made the assignment of the notes the mortgage to the com-
plamant. there was an aereement in wiiting entered utn -
tween them, to the effect that he was only to be responsible to
the ecomplainant for the amount of his notes in the event that
he should be wnable o make the same out of the defendant
Noiton, or the mortgaged premises, and asking that such might
be the decree of the Clonrt. A defanlt was noted as to all the
defeudunts at (hal tern excopt as to Floaing,  As to hin,
the tronseript shows there was an order entered, at the same
term, that the canse should be set down for hearing ou bill, an-
swer, and exhibits, which was accordingly done, and the eanse
at that term heard hy the Clonrt, without any affirmative con-
sent, or further step taken by him after the coming in of lis
answer. No repheation seems to have been filed to Flom-
ing’s answer. On hearing the cause as to Fleming, the Chan-
cellor seems to have rendered a decree, pro confesso, against the
defondants uot appearvine, as well as e the hoarine aoninst
Fleming, which, in substance, is that the defendant, Norton, the
mortgagor, was found to be 1ndebted to the complainant in the
sum of $250, due 2d"Sept. 1853, and the like sum due the 24
Sept., 1854, with interest on those swms up to the date of the
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decree: and further that he was also indebted to complainant
in two like sums, the one due 9d Sept., 1855, and the other on
the same day in 1856, That the defendant Norton shounld pay
the fwn sums due with interest, within 60 days, and in default
thereof that the commissioner appointed therein should sell all
or su much of the mortgaged premises as should he sufficient to
pay the several debts so ascertained by the deeree, at a fime
and place appointed therein, with the nsual directions in regard
to the notice of sale, ete. It was further anthorized by the de-
evee that, as to the notes not due, the complainant shonld have
leave, by snhsequent decree or order, to make sall decree ap-
ply to them as they <honld fall due hy their terms and tenor.

The bill, in this case, prayed process of snbpoena against all
the defendants: that they be reqmired to answer the bill; that
an ncconnt be taken, mmder the direetion of the Clonrt. of what
18 due npon the mortgages and judgments set out and stated in
the hill: that the defendant Norton be decreed to pay what
should appear to be dve, with costs, and in defanlt thereof, that
the mortgaged premises he <old, and the proceeds applied ac-
cording to the rights of the respective parties: and for general
relief.

The appeal in this cause was prayed for and taken by only
three defendants, Clark, Spring and Wheeler, who appenr from
the bill to have no interest in the ease made ont, except as snh-

sequent mortgagees or judgment ereditors. The mortgagor,
Norton, and the defendant, Fleming, seem to have acquiesced
in the decree of the Conrt helow. , The eanse is only before this
(lourt on the appeal of Clark, Spring and Wheeler,

Tt does not appear from the transeript that any evidenee wus
offered at the hearing of the eanse as to Tleming. Tt is svp-
posed, thervetn, that the hearing as to him was on the bill, his
answer, and the exhibits (the mortgage and notes recited in the
Tiill) without further proof.

The appellants have assigned seven errors and insist that the
eause must he reversed on their account. Tn the view that we
shall take of this case, we do not deem it mecessary to notice
the assignment, except in a general way.
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We are nnable to perceive the prineiple upon which the ap-
pellants ean hope to reverse this cause. Tt is manifest they are
not directly affected by the decree pronounced against Norton,
the mortgagor. Tt was wholly unnecessary that the complain-
ant, Carnall, should have made them parties to his hill, and
having done so, and no relief prayed for, or taken against them,
we are forced to ntend they were made by the complainant
and considered by the Clourt below. merely as formal parties,
Tf the decree that was taken, which the appellants appear to
conceive or term a pro confesso decree against them, affected
their interests in any way. they had a day in Conrt, after it was
rendered, to have had their complaints respecting it heard and
remedied by the Court. But it seems their months were closed
as to this. No applieation was made for this purpose. No ef-
fort was made to set aside the supposed decree againet them,
and allow them to file their answers to the original bill, and
cross bill against the complainants and their co-defendants. to
have their rights protected 1n respect fo the mortgaged premises,
or the seenrities therein marshaled, and the rights of those in
interest defined and settled by the Clonrt, Without asking to
have the decree set aside, thev are shown, bv the tranzeript, to
have applied for and taken an appeal to this Clonrt, and here
their chief complaint is, that injustice has heen done and errors
committed againss ane of their eo-defendants. Fleming, who has
not complained, but seems to have acquiesced in the disposition
of the cause as respects himself. As to Fleming. we have no
doubt Imt that, the Court below was premature in setting his
cause for hearing, and absolutely hearing it at the same term at
which his answer was filed, and that, too, without his affirma-
tive consent. But this, as we have hefore intimated, is a matter
which affects only Fleming under the peculiar state of this case,
and of which the appellants have no right to complain either in
this Court or any other forum. If F leming had appealed. or
complained of this irregularity, we might have been called upon,
on that aceount, to have pronounced a reversal of the decree
as to him.

It is. moreover, insisted for the appellants. that the decree
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rendered in the eause before us is not commensurate with the
prayer of the bhill, and is therefore imperfect and reversible.
We admit, 1n one respect, the decree is imperfect, for the rea-
son that the (‘ourt below might have proceeded to decree the
money arising from the sale of the mortgaged premises to be
brought into Court, and there have determined the rights of the
parties in interest to the fund, in accordance with their respee-
tive equities. and we think this would have been the proper
and more appropriate course. But for thiz alone, we do not
feel that we should be warranted in reversing the decree, even
it wo supposed we had fnll copmizanee of the conse as to the
appellants, which we will hereafter determine. The rights ot
all the defendants to the excess of money arising from the sale
of the mortgaged premises, may yet be protected and determin-
od hefore this cause is fully dispnsed of in the Court below,
after the commiseioner, who has heen appointed to make the sale
under the decree already rendered, makes report of his proceed-
ings to the C'ourt and shows a halance of cash in his hands. It
is presumed it would he competent for the Court, on petition or
other appropriate showing on the part of the defendants, to de-
termine the rights of those parties to that fund, with the view
that their liens he enforced in their respective order of priority.
See Tyson ve. Harrngton, 6 Ired. Eq. Rep. 331

Independent of the foregoing views, we thinl there ean be
no douht but that the appellants were not entitled to the appeal
granted them by the Clourt helow, under the eircnmstances al-
ready shown ; for the reason, that if there was really any decree
renderad against or affecting them, it was only interlocutory,
and would not, under the Statute, ripen and mature into a final
and complete decree, from which an appeal would lie, until
after it was made final by operation of law or the act of the
Clourf. Tt must be borne in mind, the decree in guestion, as to
the appellants, was a deevse wisi, on the bill having heen taken
for contessed in consequence of their default to answer or plead
to the bill. We hold that an appeal will not lie from such a
decree 1ntil after it has been made final by the aperation of the
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Statute or the act of the Clourt. We esteem it during the time
in a chrysalis state, and consequently imperfect.

It does not appear by the record before us that there was any
error in the decree nisi, of which the appellants could legiti-
mately complain: but as they probably might have appeared
at the subsequent term of the Sebastian Cireuit Court, hefore
the decree nisi had become final, and shown their interest, they
should be permitted to appear at the next term and file their
answers within the first four days thereof if they should desire
and ask so to do.

But as the decree appealed from is interloentory and not
final, as before held, an appeal will not lie from it to this
Court. The cause is therefore dismissed.

Absent, Hon. C. C. ScorTt.




