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Hanyam, ap. vs. CARRINGTON K1, Al

Lhe equity doctrine is, that a mortgage is a mere security for the debt, and
only a chattel interest; and until a decree of foreclosure the mortgager
continues the real owner of the fee—though the rule is different at law.
The equity of redemption is conaidered to be the real and beneficial estate,
tantamount to the fee at law.

A deed of trust, to secure the payment of a debt, with power of sale by
the trustee on default of payment, vests the legal title in the trustee for
the purpose of enabling him te sell the property and pass the title to the
purchaser without the necessity of resorting to equity to foreclose, but
18 not an ahsolute conveyance—the debtor having the right, at any time
before sale, to redeem the proper¥y by paying the debt.

The equity of redemption, upon the death of a mortgager, passes to his
administrator, and may be sold by him and transferred to the purchaser.

A decree of a Court of chancery must be regarded as regular. so far as
they are concerned, who were parties to the bill: but not so as to affect
any right which was not within the scope of the bill, nor put in issue ,
by it.

An affirmative allegation in an answer, if not denied by replication, must
be taken as true.

In trust sales there is no doubt that the propertv should be present when
sold- but a stranger to the trust has no right to object that the property
waa not actually present at the sale,
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As in private and juldicial sales, if the property, at the time of the sale by
a trustee, 15 1 the hands of one claiming it by an adverse title, the legal
title will not vest in the purchaser so as to enable him to maintain an
action tnesefor 1n his own name.

A subsequent mottgagee of a part of the property embraced in a prior mort-
gage, may, after exhausting all his other securities without satisfaction
file a bill in equity agninst the prier mortgagee for the purpose of sub-
Jecting such pronerty by eompelling him to foreclose, and resort, first, to
the other property embraced in his mortgage.

Wlhere a deed of trust for the benefit of creditors is given to two or more
trustees, and one of them dies, the survivor may execute it.

In a deed of trust the power of sale is coupled with the legal estate in the
hands of the trustee: and, also, with a trust for the benefit of the cestu:
gue trust. and is not uffected Iy the death of the grantor.

Gure: Does the term “mortguge” as used 1n the Stutute (Digest eh 110
sec. 1-2,) requiring mortpages upon personal property to he recorded in
the county where the mortgager resides, embrace deeds of trust?

Wleie the pioperty conveyed to trustees to secure a debt consists of a
pluntation and muny negroes, and the esstue gue trust causes the whole to
he offered in a lump, instead of offering it in such lots and parcels as
wounld suit the convenience of bidders, 1t 18 an unfair mode of sale. A
cestue que trust thus acting and bidding off the whole for less than lis
debt. does not acqune such an equitable title as a Court of chancery
should protect and confirm against the owner of the equity of redemp-

tion, as tu a pait of the puoperty embraced in u,:yriul mortgage.
Appeal from the Circuit Cowrt of Hempstead County,
The Hon. Snmrrox Warsow, Clirenit Judge.

Pike & Cummins for appellant.

As far as the equity of redemption in the two negroes was
concerned, Mrs, Carrington owned that, nnder the agreement
hetween her and Bouldin; and the effeet of the decree in faver
of Fowlkes, was to eonfirm both sales to him, that wnder order
of the Prohate Clourt and that made hy Hannalh, the trustee,
and absolutely deereed to Fowlkes all the title whieh Carring-
ton had at his death in the property so =old.

A deed of trust with power of sale will be regarded in equity
‘simply as a mortgage, with like power. Equity regards the
mortgagor as still owning the fee, and the mortgages as merelv
creating sueceessive charges on the property, by way of lien or
collateral security: and even where sale is made under a power
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contained in a fornal wortgage, such sale is equivalent to a
statute foreclosure. Jackson vs. Henry, 10 J. R. 185 ; Jackson
vs. Bowen, T Cowen 13 ; Demarest vs. Wynkoop, 3 .J. C. R. 129;
Doolittle vs. Lewis, T J. C. R. 45. And therefore the sale by
order of the Probate Court, that by the surviving trustee, and the
decree, all taken together, are undoubtedly equivalent to a
foreclosure.
. Fowlkes is entitled to have the matter closed. At the very
least, he is still junior mortgagee, and has a right to foreclose
on Peters and Iverson; and to eompel the assignee of Easley to
release to him, or proceed likewise to foreclose, or sell first the
other property embraced in his morteage.

Tt is not necessary that Fowlkes should show that the other
property eonveved by the deed of trust was not snfficient to pay

his debt. PReing junior mortgagee, he had, before his condition
was changed, and while he held as mere mortgagee, the right
to keep his own security intaet, and to compel Easley, and his
equitable assignee to resort, first, to the other property wnort-
paged to Easlev.  And wlhen he honght under the deed of trust,
his title related to the ereation of the power; and he held pro-
ciscly as if that deed had been an ahsolute, nnconditional eon-
vevanee to himself of the title, subject only to Fasley's charge.
Daclittle vs. Lewis, 7 . . R. 48; Clank vs Dickenfield, 2 Atk.
7621 Marlborongh vs. Godolphin, 2 Ves.. 78

Tt is perfectly certain that the estate and representatives of
Carrington have no further elaim to these two negroes, of anv
kind whatever. Carrington mortgaged them to Easley: then
he mortgaged his equity of redemption in them to Fowlkes.
Pounldin purehased such intevest as Clarrington had remaining:
and that was a right to redecm by paying hoth mortgages:
that is, he bonght the equity of redemption, suhject to the mort-
gage of it to Fowlkes. Fowlkes forecloses his mortgnge, him-
self buving. Then he holds the eqnity of redemption, and Boul-
din loses all his interest in the property for the sale nmder the
power, eqnivalent to a foreclosure, reaches back, hehind his
purchase, and ents him ont altogether. carrving the equity of

redemptien to Fowlkes, as if 1t had originally been assigned to

=)
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him; and has just the same effect as a regular decree of fore-
closure—which, barring Bouldin of his equity to redeew the
equity of redemption, gives the purchaser nnder the decree the
whole equity of redewmption. There 1s, therefore, absolutely
nothing left, but whatever may still remain due of the debt to
Easley, and Fowlkes’ title to the negroes, subject to that debt.

But, if we regard Mrs. Carrington or Bouldin as holding the
equity of redeawmption in these two negroes, the vesult will be
precisely the same.  Whete the assignee of an equity of re-
demnption only, pays off the older lien, in euse there is a junior
one or a subsequent purchase, there 1s no reason why the lien
so paid off should he kept alive tfor hus henefit

The law always presnmes that the vendor or mortezagor,
when puying otf a prior lien ereated by him, does so in order
to relieve the property, for the henecfit of his vewdee or more-
gagee.  Awnd so also is it as to his assignee of the equity of 1e-
denption only.,  The pirchaser of an equity of redemption,
where there are sucecssive morteages, or o prior wortgaee and
then a sale, who pays off the prior debt, is supposed to pay it
1 order to relieve the estate, and not to take un assignment ot
1t.  He stands in the place of the mortgagor, and his acts are
to be considered the acts of the mortgagor. Tice vs. Annin, 2
J. C. R. 129 Eaton vs. George, 2 New Hamp. 300 ; Taylor vs.
Barrett, 2 New Hamg 298; 6 .JJ. C. R. 393, 6 Pick. 402; 11
T0. 294,

On the death or refusal to act of one or more of several co-
trustees, the office devilves, with the legal estate, on the sur-
vivors, or those who accept. Hill on Trustees 175, 204, 203 ;
Stewart vs. Pettus, 10 Mission. 755 ; Folley vs. Wontner, 2 Jae,
& Walk. 248 ; Owen vs. Owen, 1 Atk 496 Osgood vs. Franklin,
2 J. ¢ R. 19; Franklin vs. Osgood, 15 J. R. 553 : Peter vs.
Beverly, 10 Peters 563 ; 8 Sim. 130; 1 Vent. 128; 9 B. & Cres.
306; 2 B. & Ald 405 ; Jones vs. Maffett, 5 Serg. & R. 523

Easley or his exeeutor, by the new arrangement made with
Bonldin, whereby enlarged time was given for pavment, post-
poned his lien nn these two negroes to that of Fowlkes; becanse
he thereby incapaciated himself to enforce Lis lien on demand
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by Fowlkes, and prevented the latter from foreclosing. or caus-
mg sale by the trustees; and prevented him from relieving the
property m question of that lien i any way, by payment even
of a proportional part of the debt to FEasley.

Watking & Gallagher for the appellees.

As the holder of the equity of redemption, Bouldin eannot
eamsay the lien of the trust deed to Fowlkes; but as the eqnit-
able assignee of Fasley, he became subrogated to hus rights to
this intent, and no further; that holding the prior wortzage on
Peter and Iverson, he has the vight to insist that Fowlires should
fairly exhanst all the other trust property and demonstrate itz
insufficieney in the mode provided by law, before he conld re-
sort to the morteaged property. or redeem Peter and Iverson,
or eansc thein to be subjected to his debt in any way,

Easley having the prior morvtgage was nnder no obligation
to foreclose it. A jumior meunmwhrancer might either foveclose ay
sell subject to the prior inecumbrance, or pay it and take an as-
signment of it, or bring a bill to redeein, and have an acconnt
taken of the mmnount due upon it, if there was any doubt or
eontroversy on that seove. Trapnall vs. Richardson, 13 Ark.
552 : Watkins vs. Wassell, 15 Ark. 90,

As neither Easely or Bonldin were parties to the chanecry
suit to confirm the sale made by the trustee to Fowlkes, they
are not bound by the deeree; nor are the widow and hewrs of
(farrington, who were parties, bonnd to any further extent than
the scope and object of the bill.

1. Fowlkes acqnired no title to Peter and Iverson by virvtue of
his purchase of the equity of redemption from Rnst, and Rust
himself had acquirved none, hecause the equity of redemption
had heen previensly sold by the administratrix to Bouldin.

2. He acquired no title to Peter and Iverson under the trus-
tee’s sale made by Hannah becaunse those slaves were not 1n
possession of the trustee, and were not present at the sale, and
there was and could be no delivery of them to the purchaser.
Sheldon vs. Soper, 14 J. R. 353 ; Jackson vs. Striker, 1 J. Cas.
987 : Clresson vs. Stout, 17 J. R. 116 ; Linnendall vs. Doe, 14 J.
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R. 222: Woods vs. Menell, 1 J. C. R. 503 ; Green vs Green, 9
Cowen 46; Allen on Sheriff’s, 171; Smith vs. Pope’s heirs, 5
B. Mon. 337 ; Greenleaf vs. Queen, 1 Peters 158.

3. He acquired no title by Hannah's sale, hecause 1t was
made by one of two joint trustees, and when the deed itself
contained a provision for supplying any vacancy that might oc-
cur—the authority being a mere naked power to sell not coupled
with any interest in the trustee: on the authorities cited by the
appellant himself, the point is against him,

4. The sale was made, after the death of Clarrington, by a
trustee who had not a power coupled with an interest in the
subject matter of the trust or power  See Nick's heirs vs. Ree-
tor, 4 Ark. 280 ; Gates vs, Prior, 6 Eng. 78; Garland vs. Nunn,
ib. 729,

Where a deed of trust is given merely to scenre the payment
of a debt, and the trustee has no interest in the estate other
than to expose it to sale on failure to pay the money there is
no real or solid distinction between such a seenrity and a mort-
gage. 4 Kent. Clom, 147; 2 Hill. Ab. 544, and eases there cited ;
1 Hill. Ab. 206 see. 34 ; Brown vs. Morrizon, 5 Ark. 217 ; Smith
vs. Robinson 1% Ark. 533: 2 Roh. Va. Rep. 530: 8 Ala. 690,
THump. 72,7757 Sm. & Mar. 319; 1 Ene. 269. Wherever the
instrument is intended as a security for the payment of money,
whatever may be the form of the contract, the mortgagor is en-
titled to redeem.  Clashourne vs, Searfe 1 Atkyns 603 ; Howard
vs. Harris, 1 Vernon 190; Skinner vs. Miller, 6 Tittell 184 :
Clark vs. Henry, 2 Clowen 324 ; Clonway's Exr. vs Alexander, 7
Cranch 218: 1 Dana 200 9 N, Hamp. 69; 3 Ark, Rep. 364; 5
th. 321 ; Moore vs. Anders, 14 Ark. 638,

Whatever rights Fowlles mav have had as to the other prop-
ertv, it is clear that as to Peter and Iverson his lien was inferior
and snhjeet to that of Easely under his prior morteage, which in-
cluded them  He has no right to subject them to the satisfae-
tinm of his claim, exeept npon the contingencies, first, that the
nther property maorteaged to him is insufficient, and second,
that the other property which the prior mortzage hears wpon i=
more than snfficient. 2 Lead. Cases in Equity 194 and authori-
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ties cited; Freem. Chy. 574; 1 Paige 185; 5 J. (' R 3205 15
T. R., 485.

Mz, Chiet Justice Excriso delivere] the opinion of the Court,

In January, 1852, Edward B. Fowlkes filed a bill in the
Hempstead Cireuit Clowrt, against Joanna T. Carriugton. Al-
bert Rust and Richavrd Boyd, as executors of Wm. B. Easely, for
the recovery of two slaves, ete. The material allegation of
the hill are as follows:

On the 12th Auguset, 1843, Robert Clorrugton, of Hemp-
stead connty, excented a mortgage to Wm. B. Eusley of Vir-
einta, upon forty fwo slaves, among which were Petor and Iver-
s, to secure the payment of a bond for $12,220.71, dne at the
time. The morteage extended the day of pavment to the 1l of
January following.  The sloves cinbraend m the inorteage were
npon Carrington’s “Claruse”™ plantation in Hempstead connty.

On the 21st of January, 1845, Robert Clarmmeton ond wite
Joouna T, made a decd of trust, conveyine o Samuel Paldwin
and Joel W. Hannah, as trustees, the several tracts of land em-
hraced in Charrington’s ““Lost Prairie” plantation in Lafayette
county, with forty slaves, to accure to Iidward B, Fowlkes the
pavment of a debt of $10,780.34, in three equal annual in-
stalwents, falling dne 1st of April 1846-47-45, with infterest at
ten per cent, from the date of the deed. The deed to be void
on pavment of the debt by Cavrneton, hut on lne failure to
meet the mstalments at maturity, the trustees were empowered
to malke public sale of the property, ete. If they failed to at-
tend to the execution of the trust, Fowlkes was empowered to
appoint onc or more trustecs to act in their stead, ete. Among
the slaves named in this deed of frust were the same Peter and
Iverson embraced in the mortgace to Easley.,  The deed wwas
recorded in Lafayette.

In the latter part of the year 1845 Robert Clarrineton died
and his wife, Joanna T. was appointed his administratrix by
the Hempstead Prohate Clonrt.

O lLer application, for the purpose of paying debts, said Pro-
bate Clourt, on the 224 of Jannarvy, 1846, made an order for her
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to sell “all the right, title and interest” of (larrington in the
lands and slaves embraced in Fowlkes' deed of trust—sale to be
made at the Lost Prairie plantation, on the 21st of February,
1846.  The interest of Clarington in the property was accord-
ingly sold, and purchased by Albert Rust, Carrington’s son-in-
law, for the aggregate sum of $500, and conveyed by the ad-
ministratrix to him.

On the 8th of June, 1846, the debt of Fowlkes remaining
wholly unpaid, he purchased of Rust, for the sum of $8,526.54,
the title so acquired by him, and took the conveyance of him-
self and wife therefor, and, thereupon obtained possession of
the lands, and all of the slaves named in the deed of truss, ex- .
cept Peter and Iverson, and had from thence forward continned
in the undisturbed possession thereof. He had never had pos-
session of Peter and Tverson.

That desiring to perfect his title, doubting the validity of the
sale under the order of the Probate Court, his entire debt re-
maining unpaid, and Baldwin, one of the trustees named in the
trust deed, having died, the complainant Fowlkes caused Han-
nali, the surviving trustee, to sell the lands and slaves embraced
in the deed, at public sale, on the 3d day of June, 1848 accord-
ing to the provisions of the trust, and the complainant purchased
the whale of the property for the aggregate sum of $15,000:
and paid the expenses of the trust, etc.

Being afterwards advised, by counnsel, that the surviving trus-
tee had no power to make the sale, complainant took no deed
from lim: but on the 2d of May, 1849, filed a hill in the Lafay-
ette Circuit Clourt, against the administratrix and heirs of Car-
rington, and on the 30th of Oectober, 1850, obtaimned a decree,
withont contest, eonfirming the sale, and eomplainant’s title tn
the property.

That Easely had died in Virginia, and Boyd had been ap-
pointed his exeentor: and that the former, in his lifetime, or the
latter, since his death, had made some contract with Mrs. Clar-
rington, by which the time for the payment of Easely’s deht
had been extended, and she was permitted to keep possession
of the slaves named in the mortgace. That she. ar Rust, had
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been in possession of Peter and Iverson, ever since the death of
Carrington. They were worth $900 each, and their annnal
hire $125 each.

Part of Eesely’s debt had been paid, but the amount still
due him was so mush larger than the value of Peter and Iver-
son, that complainant could not, with any advantage, redeem
them by paying off the mortgage: but that the other slaves, em-
braced in the mortgage, were amply sufficient to satisfy the
whole of the debt.

That, by the delay of Easely and his exeentor, and the exten-
sion of time given to Mrs. Carrington, the lien of the mortgage
had, in equity, been postponed, and, as against complainant,
was no longer a charge upon Peter and Iverson.

Prayer—that the Court decree to complainant possession of
these two slaves, with the value of their hire, ete., as against
Mrs. Carrington and Rust, and that Easely’s execator be re-
quired to foreclose his mortgage, and have resort first to the
other slaves for satisfaction before touching Peter and Iverson.
that no steps had been taken to forecloge the mortgage, becanse
he supposed that no one but himself as such executor, and
Wood Bouldin, had any interest in the matter. That, after the
death of Carrington, the interest of his estate in the slaves em-
braced in the mortgage, was sold by an order of the Probate
Court, and purchased by Bouldin.  That, on the 18th of August,
1845, Easely made an agreement with Bouldin, by which he
consented to receive payment of the mortgage debt hy annual
installments of $2,000, to commenee on the 1st June, 1847, ete.
Under this agreement, Bouldin paid to Fasely, in his lifetime,
$624.13, and to respondent, sinee his death $9,811.70. By the
agreement, Eusely did not surrender the lien of the mortgage to
Bouldin, but expressly, retained it as security for the debt, and
respondent elaimed the right to hold the mortgage as such seenri-
ty until the entire debt was extingnished under the agreement:
a copy of which was exhibited, ete. Respondent kmew nothing
of the clann of eomplamant to the slaves Peter and Tverson, un-
til the filing of the hill, ete.
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On the coming in of Boyd’s answer, Fowlkes filed an amend-
ment to his bill, making Bouldin a party defendant, alleging
that he claimed to have purchased the equity of redemption of
Carrington's estate 1n the mortgaged property; setting out the
agreement between Easely and Bouldin, the payments made, and
the amounts due, ete. That Bouldin was the brother of Mrs.
Carrington, and purchased the equity of redemuption, and made
the agreement with Easely for her benefit, in order that she might
pay off the mortgage debt, and retain the slaves. That she Lad
retined the possession of the slaves, and made the payments
upon the mortgage debt, under Bouldin’s agreement with Easely,
out of the proceeds of their labor. That by the terms of the
agreement, the time had been extended for the payment of the
mortgage debt, but that Bouldin had failed to comply with his
part of the agreement, and Easely's executor had the right to
foreclose at once; ete. Prayer as in the original bill.

Albert Rust and Mrs. Clarrington did not answer the bill.

Bouldin answered, substantially, as follows: That, under an
order of the Probate Clourt of Hempstead eounty, Mrs. Corrimg-
ton, as administratrix of Robert Carrington, on the 23d of May,
1845, wade a public sale of all the right, title and interest of
the estate of her intestate, in and to the slaves mortgaged, by
him to Easely, and that respondent, in the presence of com-
plainant, Fowlkes, became the purchaser thereof at the sum of
$500. TRespondent was advised that the order and sale were
made in accordance with the Statute, ete., and the title so ac-
quired by him valid. After the sale, having complied with the
terms thereof, the administratrix executed and delivered to him
a deed for the interest in the property so purchased by him.
The order of the Probate Clourt, cte., and the deed, are exhibit-
ed.

“To the allegation that the purchase was made by respon-
dent for the benefit of his sister, Mrs. Carrington, or for her, and
her children, he answers that if complainant meant thereby that
respondent was the agent of his sister, ete., in making the pur-
chase, or that, prior to the purchase, he entered into any agree-
ment with her, ereating a trust between him and her, ete., then,
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respondent wholly denies the allegation. He was advised and
knew, as well on the general prineiples which regulate the con-
duet of fiduciaries, as under the special provisions of the Ar-
Kansas Statute, that she had no legal right, either in her own
name or through the agenev of another, to make such a pur-
chase. It is true, that 1t was the object of respondent, in leav-
ing his hame 1n Virgmia, and visiting Arkansas, a= he did, 1n
the spring of 1845, to render such aid as he lawfully might to
his sister and her clildren, in their unexpected pecuniary dif-
ficulties, and respondent’s purpose was well known to them.
If, then, the complainant meant to allege, that it was the pur-
pose of respondent, in making said purchase, to take no per-
sonal benefit therefrom, other than the gratification of aiding
his sister and her children, but to give the entire benefit thereof
to his sister, respondent willingly and fully admits the allega-
tion. Such was his purpese, and his sole purpose, and he has
vet to learn, that by the code of that or any other State, there
is any moral, legal or equitable obstacle to such purchase, for
such an object. If so, respondent must abide the eonsequences
of his error: he, certainly. would not attempt to conceal it.™

The circumstunces under which the sule was ordered, und
the purchase made by respondent, were these: The estate of
Clarrington was found to be indebted to utter insolvency. All
his assets not embraced in the mortgage to Easely, and the deed
of trust to Fowlkes, were more than ecovered by judgments—no
part of Fowlke's debt was due, but the interest upon Easely's
debt wag in arrear: there were no assetts in the hands of the
administratrix, out of which it eould be paid: the mortgage was
subject to foreclosure, and FEasely’s attorney had given notice
to the administratrix, that unless the interest in arrear -was
promptly paid, he would proceed to foreclose, ete. Property,
at that time, when pnt up at public auction, for cash, was sel-
ling at a great sacrifice, and the administratrix was apprehen-
sive that it the mortgage property was brought to the block, it
wonld not discharge the debt, Tnder these cirenmstaces, the
Probate Comrt ordered the sale of the equity of redemption, ete.

Respondent was well acquainted with Fasely, and believed
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he could make a satisfactory arrangeiuent with him in Virginia:
and he believed, also, that Royston, his attorney in Arkansas,
would accept the interest in arrears, and waive a foreclosure of
the mortgage : and for these reasons, respondent purchased the
equity of redemption, bhidding more for it than any one else
nnder the eirenstances.  He gave his bond to the administra-
trix due at twelve months, with good security, tor the purchase
money, aceording to the terms of the sale.

On the 28th of May, 1845, respondent pand Royston $506.26,
heing the interest due on the mortgage deht, 1st Jonuary pre-
ceding, which he aceepted as a compliance with the terms of
the mortgage, and waived further proceedings to  foreclose.
This aet was subsequently ratified by Kasely 1 person, who
admitted that, nnder all the eirenmstances, the mortgage was
not subject to foreclosure. The amount <o paid Royston, was
not received by respondent from his sister, Mrs. Carrington, but
was his own money.

After respondent made the purchase, and beeame the abso-
lute owner, as he supposed, of the mortgage property, subject
to the mortgage debt and the widow's dower, he made a verbal
agreement with Mrs. Carrington, by which he lhas ever since
Leld himself morally and legally bound, to the effect, that he
would see Mr. Easzely, on his return to Virginia, and by hecom-
ing personally bound for the mortgage debt, induce him to re-
ceive payment thereof in annual installments of $2,000 each, or
in installments as favorable to respondent as his sister, as could
be obtained. TIn the mean time that the slaves, or such of them
as she desired, should remain at Mrs, Carrington’s residence,
and on her plantation, under the superintendence and eontrol
of respondent’s brother, and as the property of respondent, but
to be worked exelusively for the benefit of Mrs. Clarrington,
that from the proceeds of their lahor, and any other resources
at her command, she might pay off the bond executed to her as
administratrix of Carrington by vespondent for the eqnity of re-
demption aforesaid, and $106.26 horrowed by him of Rust to
enalle him to make the payment of interest to Royston above
referred to; and in additicn thereto, annually remit to respond-
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ent, prior to the perind of payment, such sam as he should agree
to pay Kasely, until the whole mortgage debt should he dis-
charged.  When that event should oecur, and all advanceg,
which respondent might make on account of the mortgage,
should be retnrned to him, Le was to convey to Mis. Carrington
vested in him by the sale aforesaid: and it
was with a view to such an arrangement alone, that respon-
dent made the purchase.

In pursnance of this agreement, respondent left the slaves on
the plantation of Mrs. Carvington, under the control of lis
brother, but for here benefit, and had neither asked her nor 1
ceived hire for them, being entitled to none under lus ‘1""1‘43P111E‘11t
aforesaid  And on lis veturn to Vi irginia, he entered into the
contract with Easely cxhibited with Boyd's answer.  Under
whieh contract respondent had paid to Eascly and his exeeutor,
to 1st of June, 1852, $12,042.18, on the mortgage leht, leaving
a balanee due thereon of $1,158 lu. The amount puid, and the
balance due, makiug $14,100.18, chargable upon the mortgage!
property. A portion of the money to meet the installments np-

the entirn interest

on the mortgage debt, nnder the contract with Easely, was
furnished to respondent by Mrs. Carrington, according to agree-
ment with her, The balanee he advanced out of his own means,
and she had afterwards refunded it to him.  She was in arrear
with him about $400 wpon such advances, at the time of an-
swering.

A portion of the slaves named in the mortgage was still np-
on the Claruse place. and the others had been removed to a
plantation recently purchased by Mrs. Clarrington, on Red river,
in Texas

Among the slaves purehased by respondent under the sale of
the equity of redemption, and left in the possession of Mrs.
Carrington, under the agreement aforesnid, were Peter and
Iversom, who are still in her possession Thev are admitted to he
the same slaves embraced in Fowlkes' deed of trust by those
names,

Respondent denies that, complainant, Fowlkes, has shown
any title to these two slaves on either of the grounds on which
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he rests it. And, first, as to his purchase from Rust, of the
equity of redemption mn the lands and slaves included in the
deed of trust, the comnplainant himselt expressed a doubt as to
the validity of the sale to Rust, under the order of the Probate
Court, and of the title derived thereby, ete. But conceding the
sale to have been valid, complainant derived no title under it,
to the two slaves in question.  All that Rust purchased, or could
have purchased, and all that complainant purchased of him,
was the interest of Carrington’s estate in the trust property.
But all such interest in the slaves Peter and Iverson had heen
previously sold and purchased by respondent; and could not he
sold again, ete.

Respendent submits that the interest so purchased by him
was the absolite property in the two slaves. subject only to
Easely's debt, to Fowlkes™ debt, and to the dower right of Mrs.
Clorrington.  That, before the complainant can show any title
to the slaves in question, he must first satisfy the Clourt that
these slaves are not necessary to discharge the Easely debt, and
secondly, that they are required to discharge his own deht un-
der the trust deed. Without inguiring whether they would, or
would not he required to satisfy the mortgage, respondent in-
sists that it is manifest from the bill itself that the complainant’s
debt is greatly more than discharged by the propertv he now
holds, without a resort to these two slaves. The debt charged
on the property by the terms of the deed, amounted, on the Sth
of June, 1846, the date of the complainant’s purchase of Rnst,
to the sum of $12,271.60, as follows:

Principal snm secured by the deed, - . $10,780.34

Interest at 10 per cent. from the date of the deed,
to June 8th, 1846, ] - 1,491.26
Making .. . ) ... $12,271.60

T secure this sum, complainant held a lien on the valnable
Lost Prairie estate, and forty slaves: and the question is, was
this property more than enough to pay the deht, without taking
the two boys Peter and Iverson. Respondent would refer. as an
answer to the question, to the act of complainant as set out in
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the bill.  He actually paid in money, on the Sth of June, 1846,
for Carrington’s interest in the property—that is, for what might
remain as part of Carrington’s estate, atter paying the deht—

te, atter
the sum of $8,526.54: thus valuing the property at a price about
two thirds greater than the debt. Respondent submits, there-
fore that eomplainant cannot successfully maintain that the
two slaves, Peter and Iverson, were nceessary to Jdischarge his
debt; and not being required for that purpose, they helong to
respondent, he being the first purchaser of Clarrington’s interest
in them,

Respondent insists that the decrec ohtammed by ecomplamant,

m the ahsence ot all defence, confirming his purchasc nnder the
trust sale, was moperative and void as to respondent, he not
being a party thereto. That decree being of no binding force
as to him, he insists that there is nothing in its te1ns to com-
mend it to the Court as an original measure of equitable relief.
That it should not he adopted: 1st, because, by the complain-
ant's own admission the sale confirmed was void: 2d, It was a
monstrous sacrifice of the property, as shown by the value put
npon 1t by ecinplamant when he purchased of Rust the equity
of redemption, ete.: 3d, The slaves, Peter and Iverson, were not
in the possession, or under the control of the trustee, at tle
timc of the sale, but were then, and ever since, in the adverse
possession of another, holding under and for respondent, ete.
" The canse was heard upen the original Wll, amendment and
exhibits: the answer of Wood Bouldin, and exhihits, without
replication thereto, and upon an agreement of facts made by
connsel.

By this agreement, it is admitted that Robert Carrington,
when the morteage and deed of trust were respeetively execu-
ted, had two plantations, with slaves thereon engaged in plant-
ing, one known as the Lost Prairie plantation in Lafavettc, and
the other as the Clarnse plantation in Hempstead connty, abont
20 miles apart. That all the slaves mortgaged to Easley, were
employed and wpon the Clarnse plantation, from the date of the
niortzaze until the winter of 1852-3.  That the deed of trust to
Fowlkes included all the slaves then employed on the Lost
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Prairie plantation, together with Peter and Iverson, the slaves
m controversy. That these two slaves were on the Claruse
plantation 1n Hempstead county, and were not present, when
the trustee, Hannah, made the sale under the deed of trust.

The Court dismissed the bill for want of equity.

In the meantime Fowlkes had died, and the cause had been
revived in the name of Hannah as his administrator, who ap-
pealed to this Court.

1. It appears that Robert Carrington died in the spring, and
not in the latter part of the year 1845, as alleged in the hall.
The order of the Probate Court for the sale of his interest in the
slaves mortgaged to Easely, was granted on the 22d of April,
and the sale was made on the 23d of May, 1845, at the Caruse
place, where the slaves were. Both the order and the sale ap-
pear to have been regular, and were authorized by Statute.
Dig. ch. 4 sec. 164-5. At this sale, Bouldin purchased, and be-
came the owner of *all the right, title and interest” which Car-
rington had, in and to the slaves embraced in the mortgage at
the time of his death. Ib. What was such interest in the slaves
Peter and Iverson? He had first mortgaged them to Easely.
“The equity doctrine 1s that the mortgage is a mere security
for the debt, and only a chattel interest: and that until a decree
of foreclosure, the mortgagor continues the real owner of the
fee. The equity of redemption is considered to be the real and
beneficial estate, tantamount to the fee at law, and is according-
1y held to be descendible by inheritance, devisable by will, and
alienable by deed, precisely as if it were an absolute estate of
inheritance at law.”” 4 Kent's Com. 159. Trapnall's adx. vs.
State Bank, present term.

Afterwards, Clarrington made the deed of trust for the benefit
of Fowlkes. By this deed, he conveyed the legal estate in the
slaves to the trustees, charged with a prior incumbrance in favor
of Easely. The legal estate was vested in the trustees for the
purpose of enabling them to sell the property, and pass the title
to the purchaser, without the necessity of resorting to equity to
foreclose, in the event of Carrington's failure to pay the debt
secured by the deed. But the conveyance was mnot absolute.
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By its terms, 1t was made to secure a debt, and was to be void
on the payment, by Carrington, of the debt, by the instalments,
and at the times, recited in the deed. The payment of the debt
by him, at the times stipulated, would have defented the con-
veyance, If he had tendered the money, and it had been re-
fused, he could have filed a bill, bronght the money into Coourt,
and enjoined the sale—in othe rwords, redeemed the property.
Mayo vs. Judal, 5 Munf. 495, Wright vs. Henderson, 12 Texas
R. 44, Marriott & Hurdesty et al. vs, Givens. 8 Ala. R. 694
Magee vs. Carpenter, 4 Ala. 469. P. & M. Bank of M, ve, Willic
& Co., 5 Ala. 771. Hawkins vs. May. & Ala. 673, Sims vs.
Hundley, 2 How. (Miss.) R, S96.

Whatever difference there may be, between a nmortgage and
a deed of trust in other respects, (see Crittenden vs. Johnson, 6
Eng. R. 94; Petit et al vs. Johnson et al., 15 Ark. B. 60) it is
manifest that they agree in this, that the debtor lLias the right
in equity to redeem the property. by paying or tendering the
amount of the debt, at any time hefore foreclosnre of the former,
and sale under the latter. At the time, therefore, of Carring-
ton’s death, the title to the slaves had not passed ahsolutely out
of him, hut he had the right to redeem by discharging the two
incumbrances npon them; and his administratrix, ete., suceend-

ced to this vight, and it existed down to the time that Bouldin
purchased the equity of redemption.

No matter what the mterest remaining in Carrington after
the execution of the two mstriments, may be technieally ealled,
it 13 beyomd dispute that whatever interest Le had, in law or
equity, was purchased by Bonldin, at the sale made nnder the
order of the Probate Clonrt. It follows that Rust purchased no
title at zll in Peter and Iverson at the sale of Carrington’s equity
of redemption in the property embraced in the trust deed, this
sale being subsequent to the one at which Bonldin purchased ;
and that Rust canld, and did convev no title to Fowlles in these
slaves.

2.Fowlkes’ title nnder the trust sale will next be considered.

He having caunsed a sale of the trust property to be made,
under the provisions of the deed, and become the purchaser

=
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thereof, and having, by bill in equity against the admimistratrix,
aud heirs of Clarrvington, obtained a decree confirming the sale,
we must regard it as regular so far as they are concerned, who
were parties to the mll  But Bouldin and Easely were not
parties, and their rights were not affected m any way by the
decree.  Nor was any right, which Mrs. Clarrington may have
acquired nnder Bouldin, cut off or barred by the decree, because
it was not within the scope of the bill—hot put in issue by it.
1 Greenleaf's Ev., sec. 528-9.

Bouldin urges several objections to the validity of this sale.

The first objection is, that at the time the sale was made, the
slaves, Peter and Iverson were not present; were not ander the
control of the trustee, hut were in the adverse possession of
Bouldin, or his agent.

In private sales of personal property, it is not essential to the
validity of the sale that the article sold should be present, or
actually in the possession of the vendor at the time of the trans-
fer. TFor example, 1f the snbject of the sale be a horse, it may
be running n the range: or, if a slave, he may be in the hands
of a bailee of the vendor, and yet the legal title will pass to the
vendee by the sale, because, in contemplation of law, the pos-
session follows the title.  DBut if at the time of the sale, the pro-
perty is in the possession of one claiming adversely to the ven-
dor, the legal title does not vest in the vendee, becanse the right
of the vendor to the property is a chose in action, which is not
assicnable by the common law. See Stedman vs. Riddick, 4
Hawks (N. ) R 29 Goodwyn ve. Lloyd 8 Porter 237. Foster
vs. Garee 5 Ala. R. 427. O"Keefe vs, Kellogg, 15 Illinois R. 347,
MeGaon vs. Ankeny, 11 Th. 558, Stogdell vs. Fngate, 2 A, K.
Marsh. 136,

Tt has been held that in jndiecial sales of personal property, the
property should be present, and pointed out by the officer to the
hidders, otherwise the sale will not be valid.  Cresson vs Stont,
17 Johnson R. 116 ; Sheldon vs. Soper, 14 Th. 353. Jackson vs.
Striker, 1 Johnson's cases 287, Linnendoll vs. Doe, 14 John. R.
299, Bustick vs. Keizer, 4 J. J. Marshall’s Rep. 597. But it is
said that this restrietion is intended for the benefit of the owner,
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and he may waive the actual presence of the property. Gift
ve, Anderson, & Hump. R 677.  If, however, the property, at
the fime of the sale, is in the possession of a person claiming to
hold it by a title adverse to that of the defendant in the exeen-
tion, it has been held that the legal title wonld not pass to the
purchaser, hecanse the right of the defendant in the execution
to the property, is but a chose in action, which is not the suh-
jeet of exeeution by the commeon law. Bouticl vs Keizer, 4 J.
J. Marsh. 597,

In trust sales, like the one under consideration, no doubt but
the property should be present when sold. It is to the interest
both of the maker of the trust, and the cestui yue trust, that it
should hring a fair price—other ereditors may also have an in-
ferest in the wnatter. Tt seems, however, that a stranger to the
trust has no right to object that the property was not actually
present at the sale. But, as in the other classes of sales, 1f at
the time of the sale of property 1s m the hands of one claiming
it by an adverse title, the legal title will not vest in the pur-
chaser o as to enable him to manitain an action therefor in his
own namw, for the reason that the subject of the sale is but a
chose in action.  Herbert vs, Henrick, 16 Ala, R. 599. Gary
vs. Colpin, 11 Ala. 514-519., TFoster vs. Garee, 5 Th. 125,
Brown vs. Lipscomb, 9 Porter 472. Bostick vs Kewzer, 5 T, T,
Marsh. 597. Hundley v Buckner, 6 Sm, & M. 77.

This prmeiple scetus to apply to all three of the classes of
sales which we have been eonsidering,

How far, and under what civeniustances, a Clonrt of Ly
wonld protect, or enforce the elaim of the purchaser is another
question,

In this case, the answer of Bouldin avers that he held the
slaves ndversely at the time of the trust sale.  He had pur-
chased Carrington’s equity of redemption in them, and had, as
he insists, becoine subrogated to the rights of Eesely under the
mortgage, which was prior to the trust deed, to the extent that
he hed paid the mortgage deht.

It is clear that the trustee had no right to the possession of
the slaves at the time of the sale, the senior inenmhrance not
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being discharged. He could not have recovered them by an
action at luw tor the purpose of selling them. Mamfestly, the
proper course for Fowlkes to have pursued, would have been
to cause the trustce to expose to a fair sale all of the property em-
braced in the trust, except the two slaves ineluded in the mort-
gage, first, and it 1t was not sufficient to satisfy his debt, then
to have filed a bill against Bouldin and Easely for the purpose
of subjecting Peter and Iverson, by compelling them to foreclose
thewr mortgage, and resort first to the other property embraced
therein. Given's ad. vs. Davenport, 8 Texas R. 451. Hall and
wife vs. Harris et al,, 11 Texas 300. Or, there being doubts
about the power of the surviving trustee to sell any of the pro-
perty, Fowlkes might have resorted to equity to close up the
entire trust. Sullivan vs, Hadley 16 Ark.; Walton et al. vs.
Cody, 1 Wisconsin R. 420. Wright vs. Henderson, 7 How.
Mss. R. 569.

The second objection to the validity of the trust sale is, that
the power of sale was vested by the deed of trust jointly in two
trustees, and that one of them being dead, the power did not
survive to the living one—that he could not execute the trust.
This is not a valid objection. Joint trustees are not within the
reason of the Statute, (Digest ch. 92, see. 6,) abelishing sur-
vivorships. It is a well settled rule of the law, that if a power
coupled with a trust be given to two or more, it may be execn-
ted by one who has survived the others. Parsons vs. Boyd, 20
Ala. 118, Hawkins vs. May, 12 Ib. 672, Taylor vs. Benham, 5
How. U. S, R. 233, Peter vs. Beverly, 10 Peter's R. 532. Frank-
lin vs. Osgood, 14 John, R. 527.

The third objection to the validity of the sale, that the power
of the trustee was not coupled with an interest and therefore
was revoked by the death of Carrington; is likewise untenable.
After Barrington executed the deed, he could not have revoked
it himself while living, and his death would hardly recall a
power, which had passed beyond his control.

A power of sale in a mortgage falls under the class of powers
appendant or annexed to the estate: and they are powers cou-
pled with an interest, and are irrevocable, and demand part of
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the mortgage security, ete. 4 Kent's Com. 148. In a deed of
trust the power of sale is coupled with the legal estate, and,
also, with a trust for the benefit of the cestui que trust.

There is a fourth objection to Fowlkes’ title, under the trust
sale, aparent on the face of the record before us. The deed
of trust seems to have been recorded in Lafayette county, but
at what time does not appear from the recorder’s certificate.
At the time of the execution of the deed, and from thenece for-
ward until his death, Clarrington resided in Hempstead county:
and the slaves Peter and Iverson were on the Carusc plantation
in the same county. There is no allegation in the bill, or show-
ing of record, that the trust deed was ever recorded in Hemp-
stead. ‘

The Statute provides that “all mortgages™ upon lands shall
be recorded in the counties where the land lie: and mortgages
npon personal property, in the county in which the mortgagor
resides: and that every mortgage, whether for real or personal
property, shall be a lien on the mortgaged property from the
time the same is filed in the Recorder’s office for record, and not
before, ete. Digest ch. 110, sec 1-2.

A mortgage not acknowledged, or proven, and recorded as
required by the Statute, though good between the parties to it,
is not valid as against subsequent purchasers, or incumbrancers,
of the subjeet of the mortgage. Main et al. vs, Alexander, 4
Eng R. 112,

Does the term “mortgage,” used in the Statute, embrace deeds
of trust?

Mr. Kent defines a mortgage, thus: “A mortgage is the econ-
veyance of an estate, by way of pledge for the seeurity of debt,
and to become void on payment of it. The legal ownership is
vested in the ereditor: but, in equity, the mortgagor remains the
actnal owner, nntil he is debarred by his own default, or bv
jndicial decree.”” 4 Com. 136. The definition of Mr. Coote
is suhstantially the same. Coote on Mortgages, 1.

Again, says Mr. Kent: “It is usual to add to the mortgage, a
power of sale in case of default, which enables the mortgagee to
obtain relief in a prompt and easy manner, withont the ex-
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pense, trouble, formality and delay of foreclosure by a bill in
equity.” 4 Com. 146.

The instrument 1mder consideration falls fully within Mr.
Kent’s definition of a mortgage with a power of sale.  Upon its
face, it purports to be a security for a deht, to become void on
payment: the grantor remained in possession: on default of
payment, the trustees were to scll sufficient property to pay the
debt only, and any excess of property, or of the proceeds of the
sale, that might 1emain after paying the debt, belonged to the
grantor. The chavacter of the instrument is the same, whethe:
the power of sale be vested 1 the mortgagee, or a third person
as trustee

The commnenl on hoth sides of thie case agree that the deed of
trust is but a mortgage with a power of sale, and so the Courts
have gencrally regarded such instruments—though they differ,
in some respects, frown mortgages without such power.  See
Wright vs. Henderson, 12 Texas R. ++.  Byron vs. May, 2 Chan-
dler R. 103, Walton vs. Codyv et al. 1 Wisconsin R. 420. Mar-
riott et al. vs, Givens, 8 Ala. R, 694, Planter's and Merchant's
Bank of Mobile vs. Willis & Clo, 5 Ala. R, 791, Simms vs. Hund-
ley, 2 How. Miss. R. 806.  (Smede’s Dhgest p- 410 )

If therefore the term “‘mortgage,” as used in the Statnte, em-
braces decds of trust, and we see no good reason why it does not,
it follows that Bouldin purchased the slaves in question dis-
charged of any lien of the trust deed, and as against Fowlkes
asquired a perfeet title to them. '

Sustaining the ohjection to Fowlkes' title wonld dispose of
the whole ease, but it may he well to look further into his right
to the relief sought hy the bill, on the supposition that the term
“mortgage” as used in the Registry aet, was not intended to
embrace deeds of trust like the one under consideration.

As ahove showi, le cannot be regarded as having purchasel
the legal title to the slaves Peter and Iverson at the trust sale.
Did he purchase snch an equitable title as a Court of chancery
should protect and confirm as against Bonldin? There is no-
thing in the bill or exhibits to show that the other slaves and
lands embraced in the deed were first exposed to sale, and
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failed to satisfy the trust debt. Indeed, it is to be inferred from
the conveyance from the trustee to Fowlkes, that the whole of
the property was put up at once in a body, and bid -off for
Fowlkes, at the snm of $15,000. This mode of sale was unfair.
and contrary to the provisions of the deed, which manifestly
contemplated a sale of <0 much of the property only, as should
be found necessary to discharge the debt: and whether less than
the whole was sufficient for that purpese or not, conld only be
fairly ascertained by offering it in such lots or parcels as would
suit the convenience of bidders, and comport with the character
of the property to be sold.

At best, therefore, upon the record before us, we cannot re-
gard Fowlkes as having any elaim to the two slaves in question
nther than that of a cestui que trust in an meumbrance junior to
the mortgage.

3d. It may now be enquired what equitable right Fowlkes
has to claim that the two slaves in question shall be subjected,
in the hands of Bouldin, t&°a further satisfaction of his debt?
There is no allegation in the bill, that the other property pur-
chiased by him at the frust sale. was of less value than the
amonnt of his deht. The answer of Bouldin avers that it was
worth greatly more than the debt. This 1s an affirmative alle-
gation, but not heing denied by replication, it must he taken as
trne.  Walton vs. Cady, 1 Wisconsin R. 427.

Moreover, Bouldin assumes in his answer, that the valne
whieh Fowlkes put npon the property. is to be inferred from the
price tn he paid Rust for the equity of redemption, purchased by
him at the sale under the order of the Probate Court. That he
cstimated ite value at over $8,000 more than his debt. The
counsel for Fowlkes pronounced this an *‘egregious sophism ™
We cannot so regard it. Tf Fowlkes desired merely to make
Lis debt, and not to speculate upon the property, a fair Tegal
sale under the trust deed, would have eut off Rust’s title by re-
lation hack to the date of the deed. Fowlkes could have bid
the amount of his debt npon the property, and if no one would
have given more, he wonld have obtained it for his debt. But
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if others would have given more, his debt would have been paid
out of the proeeeds of the sale.

But he chose rather to give Rust over $8,000 for lus title, and
then, it 1s to he mferred from the record before us, caused the
whole of the property to be exposed to sale by the trustee, in a
lump, thereby lessening the chances for competing bhidders, and
purchased it in for about the amount of his debt.

Under these circumstaneces, we do not think that his eclaim
upon a Court of equity for further relief is well founded

Bouldin being the owner of the equity of redemption of the
mortgaged property, when he pays otf the remainder of Easely's
debt, whether the mortgage will be thereby entirely extingiushed,
and his title to the property will become perfect and absolute.
or whether he will ho merely sulnogated to the rights of Kasely,
and hold, in any sense, or for any purpose, as mortgagee, are
questions discussed by counsel, but we do not deem it neces-
sary now to decide them. Upon the case made for Fowlkes:
his representatives are not interested in the determination of
these questions.

We have regarded Bouldin as the contesting party in this
case, because by his contract with Mrs. Clarrington, she was not
to obtain title to the property until Easely's debt was paid, and
she had refunded to Bouldin all sums advanced by him in dis-
charging the debt: and his answer shows that she i< still 1 ar-
rear. It was, however, measurably by the proceeds of hLer in-
dustry and labor that Easely’s debt was discharged pro tanto,
and we have not failed to consider her ultimate equitable rights
in the premises, in passing npon the claim of Fowlkes to a fur-
ther satisfaction of his debt ont of the slaves in controversy.

The decree of the Court below is affirmed.

Absent, Hon. T. B. Havry.




