ad CASES IN TIIE SUPREME COURT

MeCarron vs. Cassidy. [July

McCarow vs. (ASSIDY.

The true doctrine and rule, as to the competency of the vendor or grantor to
give evidence in a controversy affecting the property conveyed, are, that
the warrantor of property, whether real or personal, is, in general, n-
competent as a witness for his vendee or grantee, in an action concerning
the title to such property (Arnold et al. vs. McNeill, 17 Ark.)

Tle testimony of a co-defendant in a chancery cause, may be taken under
special leave and order of the Court for that purpose (Pryor et al. vs.
Rylurn, 16 Ark. 692.)

An objection to the competency of a witness will not be allowed if taken, for
the first time, in this Court on appeal—such objection should be made at
the hearing in the Court below

Parol testimony is admissible to prove that a deed, absolute on its face, was

intended as a mortgage, and as a security for a loan or debt, (2 Eng. 5053
1 Ark. 119))

A mortgagee in possession without special authority, will only be allowed
for such improvements as are absolutely necessary for the support of the
property, and to keep it from waste and damage.

Appeal fron the Clireutt Court of Sebastian county in Chancery.
The Hon. Ferix J. Barsow, Cireuit Judge,
Fowler for the appellant.
Ben T. Deval and William Walker for appellee,

That parol testimony 1s admissible to show that a deed, ab-
solute upon its face, was intended as a mortgage, is no longer
an open guestion. 4 John. Ch. Rep. 167 4 Kent 141, A. seq. ;
3 Dana. 2761 How. S. ¢ R., 118; Rnssell vs. Southard et al. 12
How. 189 4 Blackf., 539; American Notes to Theoribrongh vs.
EBaker, and Howard vs. Harris, Pt. 2d, vol. 2, Lead. eases in
equity, 432, et seq. ; Blackmore vs, Burnside, 2 Ene. 505 ; John-
son Esq. vs. Clark, 5 Ark.; Seott, White & Co. vs Cunningham,
13 Ark.
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Whenever 1t is made to appear, by any means of proof, that
a deed was intended as a seenrity for a debt due by the grantor,
payment ot the debt will entitle the debtor to a eonveyanee of
the estate,  Morris vs. Ninon, 1 How. 118; Taylor vs. Luther, 2
Snummn., 228; Roach vs. Casine, 9 Wend. 227; Walton vs. Crow-
ley, 14 Wend. 637 Stee va, The Manhattan Clo., 1 Paige 48,

A mortgagee must account for rents and profits of the movt-
gaged estate, from the time he takes possession.  Smart  vs.
Hunt, 1 Vermont 418 : Wheelock vs. Robey 15 Sim. 2

A mortgagee will be allowed for such repais as ure necessary
for the support of the property; but not for improvements made
to mercaze the value of the property, without the consent of the
mortgacor.  Sandon vs. Hooper, 6 Bran 246 : Nusom vs. Clark-
son, 4 Hare 97 : Moore vs. Caber, 1.7, €. R. 385, 1 Hoffman It

ass
NI

A party acaiust whom no deeree can he taken, is a compe-
tent witness and his testimony ean be taken hy avder of Clonrt
Spark’s mterest o if any, was halaneed  Vide Cowan & Hall's
Plal Ev

note 77,

Mr. Justice Haxvy delivered the opinion of the Court.

This was a hill filed by the appellee, against the appellant
and one Mitehell Sparks, 1n the Sebastian Chrenit Clourt, on the
17th October, 1851, allegmg as far as 1t 1s material to notice,
that on the 2d Jauvary, 1847, he was seized and posscssed of
two certain lots in the town of Fort Smith on which was a large
two story brick house, and other buildings and valuable im-
provements: and being embarrassed with debts, he applied to
the defendant Sparks, to advanee to him enongh money to pay

was about to leave, and offered him the late and premises as a
seenrity for snch proposed advanees, to which Sparks consented ;
and it was thereupon agreed that Sparks should pay off such
indebtedness, estimated at about $1.500. and advance enough
more to bear his cxpenses to Texas, and that the appellee shonld
convey the lots and pranises to Sparks, in fee, with the ex-

press understanding that appellee might vedeem them, within
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three years next thereatter, by repayment of the amount to he
advaneed with ten per cent. interest, m which event, by the
same understanding, Sparls was to reconvey the lots and
premises to appellee, in fee; but if he should fail to redeem
within the specified time, that Sparks should sell the lots and
preinises, at public auction, and reimburse himself, and the resi-
due, if any, to pay over to appellee; that in pursuance of this
agreement and wnderstanding appellee executed and delivered
an absolute deed m fee simple, to defendant Sparks, bearing
date as above, 2d January, 1847, which was duly acknowledged
and afterwards properly recorded ; that after this had been done,
appellee and Sparks disagreed as to the amount to be advaneed
for the expenses to Texas; and then, appellee applied to the
appellant to make such advances and otfered him the lots and
premises as a security therefor, and appellant agreed that he
world assume and pay all appellee’s debts, and advance monev
tor his expenses to Texas, 1t Sparks would convey to him the
lots in fee, with the express understanding hetween the appel-
lant and appellee, that the lots so tn be conveved shonld remain
subject to rodemption hy appellee, on repayment of such ad-
vanees to be made. and that whenever appellee should refund
the same, with ten per cent. interest, appellant was to reconvey
the lots, in fee, to appellee; that in pursuance of sneh agree
ment and wnderstandmg, Sparks, by deed of the 5th January,
1847, eonveyed the lots and premises, 1 tee, to appellant, and
that the deel therefor was duly acknowledged and recorded.
The bill further charges that the complainant therein, appellee,
did not remember all the debts that appellant was to pay for
him, but that thev were mentioned at the time, and did not ex-
ceed $1,500: that amone them was one of $651 12 cents, in-
cluding interest, dne to Sparks & Maller, co-partners the pay-
ment of which was seenred to them by mortgage on the same
lotsy that among the debts to be paid hy the appellant, under
the agreement as hefore stated, was one of $200, dne Rogers,
for which Syarks was responsible as grantor: that there was
another of $30, due to appellant, ete.—that appellant had paid
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the debt of $200 to Ragers—advanced $75 for expenses to
Texas,  The bill further charges that the appellant added the
fwo snms of $75 and $30, advanced and due as above, and re-
quired appellee to give his note for the aggregate nmonnt there-
of, which was dene at the same time that Sparks exeeuted and
delivered the deed to him for the lot and prewuises, as hefore
stated. It is further charged mn the hill, that appellant agreed
with appellee, at the time, and before the convevance from
Sparks to Lo was made, that Le wonld rent out the houses anid
premises eonveyed, on the best possible terms, and apply the
proceeds to the extingnishment of snch indebtedpess to be in-
enrred by appellee on aceount of the advances to he made for
him by appellant: that nfwithstanding this agreement on his
parf, he had cutered into possession of the lots and premises,
mmediately after the convevance to him, and that they had
remained in his possession ever since, he enjoying the rents and
profits theveof.  Appellee further charges that, being desirous
to redeem the lots and premises fiom appellant nnder the agree-
men, as above, he had requested him to state s acconnt of
the amount of the monevs advanced hini. and the vente and
profits of the liouses and lots, and offered to pax him the halanee
that might he due, when it shonld he ascertained and determined
and demanded possession of the lot and premises, which ap-
pellant did and wonld not acceed to. There are special infer
rogatorics proponnded i the Dill to the appellant, ameng them
the appellant is required to discover the trne consideration of
gaid d=ed, what was the real meaning, aercement and inten-
tion of the purties to said deed, at the time if twae exerufed,
what was the real eomsideration between Sparks and appellant,
and whether or not it was not the intentien that appellee might
redecm, and whether the deed from Sparks to appellant was
not intended as a mortgage, ete. There was a praver for an
acconnt of money paid, rents, etc., and for pavment, redemption,
possession, ete.

Sparks answered, admitting the whole hill to be suhstantial-
I¥ true.
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Appellant answered, adinitting the title originally in appellee,
and Lis ewharrassment with debts; but positively denies, upon
fuforwaation of appellee himsclf, that any such agreement was
entered info with Sparks, as is set up in the bill, and states, up-
on the sawe authority, that the sale and conveyance to Spurks
were absolute, and the consideration was, that appcllant was to
pay ott the appellee’s debts, amomnting to §2,500, and by a subze-
quent agreement hetween themy, made on the 5th  Janwmury,
1847, Sparks conveyed the lots to appellant, absolutely, hy deed
of general wurrantec, in consideration of $2.200, the then sap-
posed indebtedness of appellee, to be paid by appellant, and
denies positively that he made such advunces, and took the con-
veyanee as a security for the repayment, and states that appel-
lant paid appellee’s debts, specifying them, to the amount of
$£2.466 15 eents, and denies that any part of the consideration
of the purchase, was an advance to enable appellee to reach
Texas. Admits that after the purchase and sale of the lots
were completed, he loaned appellee a small smn to bear has ex-
penses, for swwhich, added to another small debt, ﬂppelleo gave
Lim his note, in amonnt $222.91, which he then held,  Appel-
lant denies, positively, that he held the lote snhjeet to redemyp-
tion, ar that they were to he reconveved on the advance made
by bim hemg yetunded with iuterest at ten per eent. therean,
He admits, however, that, outside of the eontract, he told av-
pellee that if he wonld repay the money, with ten per eent. m:
terest, aud pay him for the amommt exxpended for 1mprovements
on said lots, placzd there by himsclf, and ten per cent. mtevest
on that amovnt from the fime of its expenditure, that he wonld
re-eell 10 him the Iots, and avers a readiness and willingness fo
da g0 etill.  The answer of appellant further states, that $1,500
was as much as the Inte were worth when he purchased them:
that he only agreed to give so large a sum for them to save a
patt of the debt dne to him from appellee.  Denies that he ever
aoreed to rent out the premises, and charges that, after the pur-
chase made hv him, he added improvements and erceted bnild-
ings on the lots, to the value of about $5.000, and in the event
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of the conveyance being declared a mortgage, claims to he re-
imhnrsed therefor, as well as for the purchase money paid, with
intcrest on cach at ten per cent. per annnum fiom the time of
thein respeetive advanees, and also payment of the said note for
$222.01, which he charges to be still due: admits that appellee
applied to redeem the lots and premises, and tendered, or of-
fered to pay him $2,000, which he refused, and he denies all
frand, ete.

The deed from appellee to Sparks is exhibited with the orig-
inal hill, and purports to have been dnly and properly acknow-
ledged and recorded, and is an uneonditional deed, in  feo
simple.

A general replieation was filed fo the answer of appellant
and a motion was at the soine time interposed by the appellee,
for leave to exanune the detendant, Sparks, as a witness in las
hehalt, which leave was granted. The appellant, after the
depositions of the defendant, Sparks, and several others, had
been published, moved the Clourt to snppress such depositions.
Afterwards, an amended bill was filed by the appellee, which
was answered und replied to, and hy consent the cause was set
for heaving on hill, answers, cte.. “and on exhibits and deposi-
tions. as hetween eomplainant and defendant, MeCarron,” with
leave to take depasitions. There appears to have heen no action
on the part of the C'ourt, npon the motion of appellant to snp-
press the depositions of Sparks and others; hut from all that ap-
pears in the transeript, that motion was either ahandoned o1
waived hy the party who made it.

veved to appellant, the premises were worth $3.000, and at
least five times the amount of the debts assmned hy appellant
for appcllee; that at the fine of the conveyance by appellee to
Sparks, appellee was keeping a tavern and eoffee-homse in the
bric' bnilding wpen the lots in question, and had furniture, ete.,
thercin, to the valiwe of $1,000, all helonging to him: which, it
was agreed between appellant and appellee, that the former
should take and sell, and 9]“]‘1}’ the T\roceeﬂg to pay the debts
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of the latter, which it 1s averred he did not do, but enteéred on
the premises, and carried on the same business, and used the
furniture, and has never accounted for it at all. The amended
bill further charges, that when the appellee made the foregoing
arrangements, his mind was mmpaired by drink to such an ex-
tent, that he had deliriwm tremens, his health greatly impaired,
and that no one supposed he would ever return from Texas;
that he was totally ineompetent to attend to his bnsiness; that
appellant often expressed his belief that he would never live to
return, and that he should, in that event, hold the premises, ab-
solutely ; that during the greater part of the time that appellant
has had the premises, he has rented them out and received as
rent per annnm, from $800 to $1,500; that he, appellee, and
appellant and Sparks were old friends, partieularly appellant
and appellee :—that appellant persnaded him ,appellee, to go to
Texas, and gave as a reason for taking an absolute deed for the
lots and premises, that it would be necessary to enable him to
sell them, if it shonld he thought advisable or necessary for him
to do so: that appellant has sned on the note for $222.91, oh-
tained judgment against appellee and certain garnishees there-
in, and has collected the whole amount from such garnishees,
as appears of record; that appellant has, since the execntion of
the deed, written several letters to him, appellee, expressing
his willingness to veconvey the lots and premises, and that he,
appellee, left Fort Siith immediately after the deed to appel-
Jant was made, and did not return wneil about the time of filing
his hill.

The unswer of appellant to the amended hill, denies that the
premises were worth $5,000, savs that they would not have
sold. to anv one nt himself, for more than $1,500 ; that appel-
lee had endeavored to sell them, to different persons for less
than the price appellant gave him; says it is false, that when
Sparks eonveyed to him, appellant, appellee was keeping a
tavern anil eoffee-honse in the bnilding; but avers that appel-
lee had =old the premises to Sparks, and had left for Texas two
davs hefore he. appellant, bought the premises, and received
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the conveyance of the same from Sparks; that, after appellee
had left, he, appellant, learned that he had sold out and gone,
without making any provision for paying his notes to appellant,
amounting to $1,005.60, and thereupon, he went after him, in-
duced him to return to Fort Smith, and then the conveyance
from Sparks to him, appellant, was made, and that he 1mmedi-
ately gave up to appellee his notes, amounting to $1,005.60,
as a part of the consideration for the deed from Sparks. It de-
nies that appellant received, or agreed to sell any furniture
whatever, and it denies, moveover, every charge in the amended
bill in regard to the health of mind or body of appellee heing
impaired, and his incompetency to transact business. It also
denies that appellant expressed the opinion that appellee would
not live to return, and that he had rented the premises for from
$800 to $1,500 per annum, but admits that he rented out part
of them, at times, for small amounts, and avers that the house
conld not have been rented, one year with another, for more
than %30 per month; denies that he and appellee were bosom
friends, or that the latter consulted him about his business, or
that he indnced him to go to Texas: denies giving the reason
alleged for making the deed, absolute on its face: admits eol-
lecting the amount of appellee’s note for $222 91: denies writ-
ing letters to appellee, expressing his willingness to reconvey
the property, but admits he may have written to him that he
would re-gell the property, if he would pay all advanccs, im-
provements, ete., ete., and avers that appellee was frequently
at the louse prior to Oetober, 17th, 1851, and knew and ap-
proved of the improvements that were making thereon.

Upon the hearing, the Court found the facts to be as stated
m the hll and amendment, and that the deed to appellant was
a mortgage, and appellee entitled to redeem, by repayment of
the amounts advanced, with interest at ten percent: and on
taking an account, the Conrt found the amount due appellant
for advances and interest, to be $1,500.09, and the rents and
profits to amount to $2,745, and that the difference, $1,244.91,
was due from appellant to appellee, and so decreerd a recon-
veyanece and payment of such balance.
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The testimony, upon which the decrec is predicated, is, in
substanee, as follows:

The defendant Sparks was positive that the transaction be-
tween himself and appellee, was a mortgage: that he was to
pay appcllee’s debts, amounting to $1,329.61, and advanced him
money to go to Texas, rent qut of the property, and repay himself,
and if appellee did not redeem the property in three years, he
was to sell it, pay the debts, and the residue pay over to appel-
lee. He was as equally positive, that appellant songht to have
the same arrangewnent made with himself, in the place of him,
Sparks: that appellee agreed to this becanse appellaut would
advance to him more money to go away with, and a longer
time to redeemn in; that when the deed was made, appellant
promised to take good ecare of the property, to rent 1t out to the
best advantage, and when appellee should retund him the mo-
ney with ten per cent. interest, he should have the property,
even if it were ten years afterwards: that the consideration ex-
pressed in the deed from himself to appellant, was nominal,
and no money really passed when the deed was made, and that
the constderation expressed m the deed to him, Sparks was the
esttimated amonnt ot all appellee’s debts,

Samuel B. Stephens, sheriff of Sebhastiun connty. testified
that, in October, 1851, appellant told him that he had a deed tor
the property, but that he had said to appellee if he would pay
the amount he had expended with ten per eent. interest, he conld
have the property; but that, at the tie he said this. he did not
expeet the d—d fellow would ever come bae', or be seen again.
Appellee had been absent from Fort Smith for five or six vears,
until a fow days before this suit was commeneed.

Elias Rector proved that, in October, 1851, appellec offered
to pay appcllant, $2,200 or $2,300 in gold, as the money due
him with interest.  Appellant said, that all Le wanted was what
the property had cost him, and that e had built a fine house
with other improvements cheaper than appellee could himselt
have done,—saying, “pay me for them and take them: I am
anxious to get rid of them and get my money for them.”

Gustavns A. Meyoer testified, that the property was worth
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5,000, on the 1st January, 1847, and would have rented after-
wards at $600 a year.

(. B. Johnson and R. M. Johnson testified to about the same
facts deposed to by Meyer.

Williard Avyres testified, that soon after appellee went to Tex-
ag, appellant said that he Lad his property., and when lLe ve-
turned. and paid him back his money paid out for him. he wonld
get his property hack.

S, H. Mentgomery proved that appellant had, a year or two
hefore, asked $1,250 rent per aunum for the property.

John J. Johuson testified, that a short time after appellee left
for Texas, appellant said that he had loaned him money to go
off on, and was to pay debts for him, not mentioning what debts;
and that whenever appellee returned and paid back his money,
the property was to be his; that the property, when appellant
took 1t, was worth from $4.000 to $5,000; that 1t had heen the
general nnderstanding in Fort Smith, that the property wwas
subject to be redcemed by appellec: that he, appelice, was in-
timate with appellant, was embarrassed and dissipated, and
more undeyr the influence of Sparks and appellant than any
body else—they being his confidential advisers.

William M. Domrell testified that in November, 1851, he ap-
plied to appellant to rvent the premises, offering %800 a vear,
hut appellant wanld naot tale less than $1,200: this was for the
hulling erected by appellee and the ten-pin alley erected by
appellant, the latter of which cost some $75 to $100,

William H. Norton testified as to renting part of the property
saving that in 1851 and 1852, the original premises would have
rented for $350 to $400 per annmm.  The improvements made
by appellant were an addition at the east end of the main
huilding, two brick shed-rooms in the rear of the main hildme,
with a hall hetween from 4 to 6 feet wide, a nine-nin allev, an
addition to the old kitehen, a frame smoke-house, a ware-house
and a privy.

John Gardner, a brick mason. estimated the improvements in
brick and stone. made by appellant, to he worth $876. It wa=
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measured, and so estimated by himself, and E. Herring, wha
testified to the same.

Thomas Vernon, a carpenter, had measured and estimated all
the wood work, including locks and all hard-ware used, and
ralued at at $1,400: and the whole premises, as they stood then,
in duly, 185+, to be ~vorth $5,000.

Denms Trammell proved that appellee was dissipated and
addicted to hard drink: that he and appellant were as intimate
as brothers: that appellee was a spend-thrift and prodigal, and
appellant prudent anl saviug, and a shrewd business man. In
1848, appellant sent appellee’s note to Texas, by this witness,
for colleetion: appellee refused to pay if, saying, appellant helil
all his property in Fort Smith. On his (witness) return, he
gave back the note to appellant, who became very angry, and said,
he wished, appellee would come back and pay hini his money
and take his property. He said, also, that he had put a great
deal more improvements on the property, than he hal agreed
to do: that he was only to have finished the kitchen, and a few
other little jobs. Witness told him he might lose the premises.
Appellant said appellee would never have money enough  to
pay him. e showed witness his hills for improvements : whiel)
amonnted to a considerable snm.  Appellee’s furniture was iu
the honse, when appellant tool: possession, and he saw part of
it, afterwards, in appellant’s possession. !

George S. Bernie said that appellee built, in 1845, on the lots,
a two story brick house, a one story frame house, a small stable,
and a small kitchen, and also dug a well. He kept a tavern
and coftee-house there nntil he removed to Texas, in 1847. He
was an hwprudent man ; and addicted to hard drink; hie and ap-
pellant were very intimate, und he was under the influence of
appellant, who seemed to be his confidential adviser. He was
embarrassed when he went to Texas. Thinks the property
was worth, in Januvary, 1847, from three to three thousand five
hundred dollars, and would have rented in 1847, and thence ta
1850, both years inclusive, for from $300 to $350 per annum—
in 1851 and 1852, for from $400 to $500. Rents have declined
about 50 per cent. in Fort Smith since 1852.  Appellee did not
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return from Texas until the fall of the year 1851,  Soon after
appellee left, and owing witness a sum of money, he, witness,
called on appellant to pay it, and he refused, and appellee paid
it atter hie retnen It was over $100. The premises wo mld
have sold 1 1847 for about $2,000 m eash That was their
cash vadue, He deseribes (he unprovewents of appellant, and
suys that, withont them, the property would have rented m
18475 for $300 to $350, and in 1853 for about the same amount ;
in January, 1854, for from $275 to $300: wonld have sold in

1851 for $£.000 to $5.000; or with all the appellant’s improve-
mirntrs, for trom $6,000 to $7,000.

Asa Clark testified to abont the same effeet as the last wit-
ness, and alse, that after appellee left for Texas, appellant still
had ull the bar furnitnre in the bar, and continued to keep and
use it

Albert Dunlap rented two rooms on the ground floor of the
house in question, in 1853, at $15 per month, and afterwards,
ocenpied the frame building at $100 per annum: says that J.
W. Vandever rented the frame building in 1850, at $10 per
month, for two months, John N. Slosson rented it in 1852, at
$12 per month. John H. Lane rented three rooms and the al-
ley at $30 per month, in 1852. John King testrfied that m
1852, a literary society rented one room up stairs at $10 per
month.

John W. MeDenald t stified that, in 1853, apprllant asked
$650 per mumnm for the briek house, Vitchen wud stable, he.
witness, ocenpying two rooms in the addition and the one storv
frame honse,

Tapley €. Belling, Benj. F Daoole and Joseph M. Halt, for
the defendant, measured and estimated the earpenter’s wark and
materials, without adding np the items, or stating the ageregate
amonnt. William L. Hnundfield valued the painting alone at
$600.

John H. T. Main, on the same side, testified that in the fall
of 1846, appellee offered him the property for $1,500: seemed
anxiors to sell: said he was in debt, and wished to sell to pav
his dehte, and leave the eovmtry. There was no demand for
nvar vte in Wart Smith then, Tt had no real ensh value,  Does
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not think any body else would have given as much for the prop-
erty as appellane did.  Appellee was a hard drinker, but his
mind was not imparted. Never saw him drunk or staggering.
When appellee otfered to sell to witness, he said he wanted to
sell for enough to pay his debts, and have one or two hundred
dollars left to take him away.

Joscph Bennett thought the property worth, in J anuary, 1847,
about 32,000, Property in Fort Smith was then very low,

Michael Manning thinks that when appellant got the proper-
ty. it would not have rvented tor more than $10 per month,
There was no demand for real property in Fort Smith, and it
had no value. He docs not think any one would have givell
more than from $1,200 to $1,500 for the property. Thinks the
improvements made by appellee cost from $1,500 to $1,700.
When appellee left the county, the lots would have heen a dull
sale at any price.  Appellant and appellee were both Trishmen,
and as intimate as hrothers.

John P. Smith, a tinner, states the value of the work done far
appellant at $108.62,

John Iirchherr thinks the painting worth $600, ineluding
elazing and papering. )

Johm H. T. Main thinks the properts was worth, in January,
1857, abont $2,000. though it wonld net have sold for that, as
property was low. The lots withont improvements were worth
abont $400,

The appellant took a bill of exceptions tn the dacisiom of the
Conrt, allowing parol testimony to be used to prove that the
tleed, though ahsolute on its face, was meant as a morteage.

The appellant complains, in this Court, of the entire deeree,
as being nnjust in every particular, and, with great earnestness.
insists that it is unwarranted under the law and the evidence,

Before proceeding to determine the main question involved,
we will notice and dispose of two ineidental questions, to which
onr attention has been called by the counsel for the appellant :
that is to sav, 1st. Was the defendant, Sparks, a competent
witness for the appellee, nnder the circumstances shown from
the case as stated ? and secondly, may a deed absolnte on its
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face be shown, hy parol pioof, to he a mortgage, or seeurity for
a loan.

1 The point involved in this yuestion, is one of interest, and
not without diffienlty and embarrassment. Of interest, tor the
reason that it may be regarded as one ot novelty, 1t never hav-
ing heen passed upon in tlus State, to the extent fo whichi ir 1%
involved in the case nuder consideration, and of embarrassment,
for the reason that there seems to he a confliet aud diversity
in the adjudications to which we have been referred, and which
have fallen nuder our notice in the course of our 1esearchies up-

on the snlject. It is insisted, by the connsel for the appellant,
that the depasition of Sparks shonld have been excluded, upon
the principle that ne man shanld be leard, as a witness  or
otherwise, to impeach or invalidate his own deed, or his own
title, after he Las made a comveyanee to a third person; and
diverse authorities aud adjudications are invoked in support of
thig position, which we have carefully examined and considered,
amd which we do not find to sustain the position contended for,
Tn Arnold vs )[0\791]1* determined at the last January term, this
('ourt, by English, €. H. J., say: *Tt has heen held. at one time,
in Fngland that no ]»artv Whn has sig
permitted to give testitnony to invalidate the mstrnment whiel
Iie has =0 hlgnlﬂl, Dnt this doctrine was overraled therve, ani!
onr decisions favor the competeney of the witness,”  eiting
Tueker ve. Wilnnowiez, 5 Ene. R, 157, and cases there cited:
Caldsweell Exr. vs. A \‘IPVixC[\r, 7 Eneg. R, 750, Knicht vs. Pacaud.
9 Melord's B 715 1 Serg. & Rawle Rep. 102: 2 Minn. 165.

The true :100t1‘111e and rule on the subject may he thus stated
The warrantor of propeity, whether real or personal. which is
in controversy, is, in general, ineompetent as a witness for his
vendee or grantee, in an action concerning the title to such
property.  See 1 Greenl. Ev. sec. 397, p. 505, Searle vt
Searle 2 Rolle Abr. 685, 21 Vin Abr, tit. trial. G. Pl 1.
Steers vs. Carwidine 8 . & P. 570,

The rnle, as insisted upon by the counsel for the appellant,
is the ome 1aid down by Logp Mawsrrern in Walter vs. Shelley, 1

to the extent that connsel wonld have us to apply it in this ease.

oned a deed shall ever be

, =il
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T. R. 206 ; which was first doubted in Bent vs. Baiker, 3 T. R.
27, and, afterwards, in Jordane vs. Lashbrooke, 7 T. R. 601,
was directly attacked, and completely overthrown, though de-
fended with much zeal and no little feeling by Mr Justice As-
hurst. The question has been put completely at rest in this
State, by the authority of the cases already quoted. In the case
at bar, the witness, Sparks, was proposed by the appellee, who
did not stand in the relation to him of vendee or grantee in je-
speet to the property in controversy in this suit, so as to bring
him within the letter, or spirit of the rule, which we have stated,
His interest, if he had any in the snit, was certainly hostile to
that of the appellee, and eoincided with that of the appellant,
against whom he was offered as a witness. The appellant can-
not be heard to eomplain on account of the testimony of one
whose nterest may be supposed to bias and warp his leaning
in his favor. If the appellee is satisfied to trust to his ha mestv,
candor and truthfulness, we know of no one, under the eirenm-
stances, entitled to complain,  See 1 Greenleaf's Evidenee, nhi.
sup. ; Gresley’s Eq. Ev. 249,

We have heen considering the question at hand. as if 1t had
been really and properly presented for our determination, in
the case before ne.  But sneh iz not the ease. It will he ob
surved from the statement, which we have given, that the depo-
sition of Sparks was taken wnder special leave and order of the
Conrt below, and in stiict conforwity to the rule laid down in
Pryor et al. vs. Rvburn, 16 Ark. R. 692, and the authorities there
cited in support of that rule.  If Sparks had. really and 1n truth,
been incompetent, for the reasoms and causes assigned bv the
connsel in the argument of the cause in this Clonrt, the proper
time to have ohjected to hLis deogition on that account, wounld
have been at the hearing of the canse in the Clourt below. Ser
again Pryor et al. vs. Ryburn, as ahove. But on inspeetion of
the franseript, we find no such objection urged by the counsel
for the appellant in the Court below, at any stage of the pro-
ccedings. Tt is true that a motion was made to suppress the
doposition of Sparks, bnt this matter seems to have been ahand-
oned or waived, and appears never to have been acted on by
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the Clourt, To allow an ohjection to the competency of a wit-
ness in this Court, for the first time, wonld be, virtually, to as-

e |

snme for this Court eriminal jurisdiction of the question of com-
petency.  We therefore hold in this case, that, notwithstanding
we have considered the competency of Spark’s testimony, that
(nestions does wot legitimately arise in this cause, for the reason
that objections, on that account, were not made in, and passed
npan by the Clourt below, at any time during the progress of
the eanse throngh that Court.

9. As to this gnestion, we think there can be no doubt.  That
parol testimony is admissible to prove that a deed, absolnte on
its face, was intended as a mortgage, and as a security for a
loan or debt, is no longer an open question in this State. See
Blackmore vs. Byrnside, 2 Eng. R. 505; Johnson Exr., vs.
(lark. 5 Ark. R. 321: Scott, White & Co. vs. Henry & Cunn-
ingham, 13 Rrk. R. 119,

And it may be said that such is the law, as held in most of
the States of this UTnion, as well as the highest Courts of Great
Britian. 4 Kent's Com. 141, et seqr.; 1 J. Ch. R 1675 2 Dana
R.276:1 How. U. S, R. 118; 12 Th, 189 ; 4 Blackf. 529 ; part 2
vol. 2. Leading cases in Equity 432 et seqr. 1 2 Atkins 90, 258
310, 580 1 Powell on Moit, 286,

Having disposed of the foregning questions, we will at once
woeced to the muain enguiry, that is to say, is the deecree ren-
dered be the Clonrt below warrauted by the plradings and proof
eonsidercd ut the heaving

Dy veference to the statement, we think there ean be no donbt
but that the deed frean Sparks to the appellant was intended
to be a seenrity, in the hands of the latter, for the advances in
eash that he mndertook to make for the appellee. Tt is equally
clear. alvo, that the tcrms, on which the deed was made by
Sparks to the appellant, were, that the Iatfer was to have paid
certain «lebts, amounting, prineipal and interest, to less than
$1,500, for the appellee, and in addition thereto, loan him a
sufficirnt amount to defray his expenses from Fort Smith to
Texas: that appellant was to take and hold possession of the
lots and premises, from the time the arrangement was made,
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until such time as the uppellee should repay to appellant the
amount to be advanced hy hum as above, with interest on saiil
sum at ten per cent. per anunm; that the lots and preises, iu
the hands of appellant, were to have been leased out by appel-
lant, and the income therefvom arising, applicd to the dischiarge
of the appellce’s indebtediess to be ineurred as ahove, and that
appellant should not appropriate more of the inecowe arisine
from rents, than the smu of $40 to the improvemcut and TOpAITS
of the premises i guestion  We say that these facts appear
trom the pleading and proof n the cause, as we have above
stated.  We shall not attempt an analysis of each, nor enter
immto an extended arvpumient with the aim of establishing the
correctness of onr conelusions in 1espect to them.

Holding, as we do, that the deed, from appellee to Sparks,
was withont consideration, and that the one from Sparks to the
appellant was executed at the instance of appellee, on the terms
and eonditions whielh we have just stated, which, in law, con-
stitute it, to all intents, a mortgage, and in the hands of the
appellant, a security for the sums actually paid by him for, and
loaned to the appellee, we will now proceed to  determine,
from the pleading and evidence in the canse, whether  those
sivances Lave Leen Tiguidat=d by the appellee ;s and 1f so ar
will follow as a necessarv consequence, that Le is entitled to
rodeem the premises, and have the mortgage canceled.

Looking at the original bill. the answer and proof, we think
it may he fairly concluded that, on the 18th July, 1854, when
the hearing was had in the Court below, the appellant had paid
dehts for, and had advanced money to appcllee, on aceommt of
the mortgage securitv, fo the agerceate amonnt of 002 172
It does not appear, however, from any medinm of  evidence,
when these payments were made: hut, conceding that it was
done at the date of the deed from Sparks to appellant, Hth Jan-
nary, 1847, he was entitled to interest on this amennt from that
time to the date of the hearing, 18th Januarv, 1854, at the rate
of ten per centum per annum. The interest on the advances
and loan, from the time assumed as above to the date of decree,
amonnts to the snm of $617.47, which, added to the prineipal,
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$992.12, constitntes the apggregate amount of the indebtedness
ot the appellee to the appellant, at the fime the decree was
rendered, the smn of $1,609.59.

The cvidence 1n reference to the value of the rents and profits
of the lots and premises in (nestion, 1s exeeedingly conflicting.
50 maweh a0, that we have mmeh diffienlty m conung to a con-
clusion on the subject.  Taking the evidence addueed at the hear-
ine. in conneetion with the eoncessions of counsel made in their

=

argument, we have fixed the annual rents of the premises in con-
troversy at $400, which, computed from 5Hth Jannarv, 1847, to
the date of the deeree rendered by the Clonrt below, a period of
a little over seven years, will make the aggregate valne of the
rents, within that period, $2.800. Tedneting the amount of
advances made for, and the loan to the appellee by the appel-
lant, will leave the amount of $1,190.41, withont taking into
the estimate the sum of $40, which the proof conelusively shosws
was paid ont by the appellant for repairs and improvewent of
the premses, under the contract as established in this cansc.
Tntevest added an this amonnt for seven years, on the hypothesis
fhat it was paud as soon as the morteagee went into posseesion,
will male the amonnt to be dedueted from the deerce on this
acconnt of principal and interest 68,00, Deductine the amonnt
of $1.100.41, the difference bebween the sims advaneed for,
aid Toomed to the appe lee, bv appellant, and the acerned m-
tevest thereon, from the mnonnt of $1,244.91, decreed by the
lonrt to he paid by the appellant to the appellee, and we have
the snm of $54 50, which, added to the value of the improve-

== ==

ments and interest as ahave, makes the sum of $122.50, as the
amount the decree rendered by the Court below, exceeds the
true amonnt due by the appellant to the appellee, nnder the
laxw awl evidence in this cause. The decree for the appellee
<hemld have heen for $1.122.41, instead of $1,244.91

In waking this estimate wve have not taken into the acconnt
the interest, wlhieh mieht he snpposed to acerue on the vearly
rents of the premises.  This we have not done for the reason
that the appellee did not iake the elaim, in his Wil or anend
mend, and becaunse the evidence does not show that there wwas
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any agreement as to interest on this aceount. Interest deec
not, ordinazily, acerne on such demands.

Iu the cstimate we have made, nothing has been allowed to
the appellant for improvements placed on the lots, heyond the
$40 authorized to he made, for the reason that a mortgagee iu
possession, withont special anthority, will oily be allowed for
such improvements as are absolutely necessary for the support
of the property, and to keep it from waste and damage. See
Sandon vs. Hooper, 6 Bea. 246 ; Nusom vs. Clarkson, 4 Hare,
075 Storv's Equity, see. 1016 V. ; Moore vs. Caber, 1 John. Ch.
R. 385; 1 Hoffman's Ch. R. 359

In Sandon vs Hoeoper, Lord Langdale concluded by saying:

“The mortgagee has no right to make it more expensive for the

mortgagor to redeem, than may be required for the purpose of
kecping the property in a proper state of repairs, and for pro-
teeting the title to the property,” Having, previonsly, in the
same case, said: “He has no rieht to lay out money 1n what
he calls inecreasing the valne of the property, whkich mav he
done in sveh a way as to make 1t ntterly impossible  for the
morteacor to redeem: that is, what has been termed improving
a1 morteneor ont of his estate.”

The deeree of the Court below, for the eanses aforesaid, will
he reversed, and this Court, nmder the Statute in sneh ease, will
proceed to render such decree, as the Cirenit Clonrt of Sebastion
cornty shonld have vendered, in conformity herewith.

The decree is rveversed, as a decree for $1.192.41 rendered
for the appellee, in len of the deerce of the Court helow.

The costs of this Conrt will be paid hy the appellee, and those
of the Clircuit Conrt of Sebastian county will be paid by the ap-
pellant, except so far as a part of them may, legitimatelv, he
taxed to Sparks, the other defendant.

Except as to the amount, the decree of this Conrt will con-
form to the decree of the Court below.




