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ANTHONY LT AL. v8. PEAY ET AL,

The heir eannot maintain a swit, 11 equaty or at law, for the unpaid pur-
chase money of land sold Ly his deceased ancestor, though there may have
been no administration on his estate. (Lemon's heirs vs. Rector et al. 15
Ark Rep 436 )

It 13 a fatal defect in a decree for the purchase money of land sold by a
person since deceased and for which the purchaser has not received a deed,
to requite him to make full payment, while he 15 to receive title to the
premises from less than the whole number of heirs of the deceased vendor.

Where a party to a bill in equity avails Limself of a legal defence, for the
first time, in the appellate court, it is the usnal course of equity practice to
tax him with costs.

A bill will not be dismissed “without prejudice” where there 18 not much
probability that the complainant could derive any benefit from further liti-
gation,

Appeal from the Cacait Conrt of Pulushe county o Chancery.
The Hon. Wirzraw H. Frevp, Cirent Judge,
Pike & Cummins for the appellants.
Fowler for the appellees,

My, Justice Scort delivered the opinion of the Clourt

The original Inll was filed by Sammel D Blackhurn, avainst
all these parties as well as others.  Upon the hearing it was
dismisscd, and no appeal was talen. Tt will be nnnecessary,
therefore, 1n the view we take of the case preseuted by the ap-
peal before us, to state its purport. The cross hill constitntes
the suit out of which all the questions presented to this Conrt
arise.

It was not an independent cross-bill, hut the joint answer of
the Peays to Blackburn’s original bill, containing special inter-
rogatories touching numerous allegations azainst the appellants.
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James (. Anthony, the Bauk of the State of Arkancas. Willinm
Field and other eo-defendants in the original Iill.

It set out that Juliet Peay was the only child and heir at law
of Letitia Neall  That they were hoth dead  That the Leirs of
Juliet Peay were Gordon N. Poay and themszclves, her elnldren,
and George N. Pope and Anu Neill Pope, her grand children.
The mother of the latter, Mary (. (wife of Williaan F. Pope,)
being dead. It may be also stated bLeve, that Major Peay, the
father of some of these heirs, and the erand-father of the others,
was also dead: that during the progress of the eanse, the two
chuldren of My Pope died also, and that both of the snits swwere
abated as to them, npon sngeestion and pronf ot their death
but in neither was Wm. F. Pope made a party, either complain
ant or defendant.  Gordon N, Peay released all interest that he
might have in the eonfroversy, to his brothers and sisters, and
filed his digelaimer,

The eomplamants i the eross-bill then proeceded to set ont o
orcat varety of mattrrs at eomsderable length—+the cntive tran-
near tive hvndred paoes. But e
point wpon which the canse wust inevitably b deterinined,
ean b presented hy o bilef peneral statewnent. Tetitin Neill
the erand-mother of the Peays, complainants in the eross-bill,

?L‘l’ipt gent mp numherin

o
bl

was the owner, in fee simiple. of the Iots npon whiel is the *An-
thony Honse™ in the eity of Little Rock.  She borrowed from
the State Rank, Jdivers syms of money to expend in the ereetion
of the buildings, and at different times executed two several
mortzages upon the property to the Bank, with power of sale.
two, she exeentedd

Intervenening in point of time between thes
a third mortgage to MeQuaid. Besides these mortgage liens,
mechanie's liens were also fived npon the property.  Mrs, Neill
was also otherwise indehted: and finding herself much embar-
rassed bhefore the completion of the bnildings, she leased the
property, thus encumbered, to Tames (. Anthony for a term of
five years, at the rate of two thousand dollars per annum to be
paid hy him quarterly, with a stipulation that he should com-
plete the improvement and reimhurse himself out of the fifth
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year's renf. Her ereditors seem not to have heen satistied to
wait to be thus paid.  Anthony failed to pay his first quarterly
installment of rent. Suit had been instituted by Brown, who
held a lien alleged to be paramount to the mortgage lien of the
Bank, and the property was levied upon and sold at his suit.
The Bank also proceeded to sell under her mortgages. The
proceedings of both are alleged to be irregular and invalid.
During all this time, it is alleged that Anthony and his confed-
erates werce continnally endeavoring to purchase the property:
at the same time he delayed and finally refused outright to pav
the rent due by him. Finding no other mode of relief, she yield-
ed to the solicitations of Anthony and his confederates, and sold
him the property at the price of twenty thonsand dollars—she
covenanting to make to him title in fee sumple with the usnal
covenants of warranty, and Anthony covenunting, simultane-
ously, to assmme, and pay to the State Bank, the whole of her
indebtedness, estimated at abont niue thousand dollars: also
Ler indebtedness to Williamm Brown, estimated at three thou-
said, three hundred dollars: also her indebtedness to the estate
of Ann L. Byrd, dec'd, estimated at seven nmdred and eighty-
nine dollars and seventy-six cents, and any other debts she
might direct and reqmre, not exeeeding the whole of the pur-
chage money altogether—deducting, however, from the amonnt
of the purchase money, in the first instance, the price of a tract
of land, being $1,600, and the price of two negro men, being
$2,000, and the price of certain horses, cattle and hogs, being
$500, which Anthony covenanted to eonvey to, and deliver into
the possesion of Thomas W. Newton, in trust, for Mrs, Juliet
Peay during Lier life, and at lier death to her children, share ani
share alike: and any residue of the purchase monev not used in
the payment of the debts specified, and to be specified, and not
thus deducted therefrom Anthony to pay to Newton, upon the
same trusts, in equal installments at 6, 12, 18 and 24 months,
in Arkansas Bank notes, and secure the pavment of the same
by mortgage upon real estate.

Anthony being in possession under his lease, retained it un-
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der this purchase, there being a further stipulation in the con-
tract of purchase and sale, that, in the event of his failure tn
comply; the rent was to acerue, as under the lease; otherwise,
1t was to cease. A memorandum of debts fo he paid by An-
thony, seems to have been furnished him by Pope, as agent for
Mrs. Neill, upon which appear, not only the debts above speeci-
fied, hut also a further debt to MeQuaid of $3,000, one to
Woodrutf of $226, one to L. N. Clark of $219.65, one to
Siwpson of $225.40, and one to Morrison & Snlhivan of $400.
The Brown deht being pnt down upon this memorandum in two
items: First, the amount of his lien upon the property, $2,135.
12: and, seeondly, his debt not seenred by lien, $1,200.

It seemus that Anthony, in a short time, having but partially
complied with his covenant, hecame so embarrassed that he,
m his turn, was also compelled to sell the property.  Before
dmng so, however. he had assumed in the Bank the amount of
Mrs Neill's indebtedness, and also an amonnt which extingnigh-
ed Brown's lien debt (on acenunt of which, the Buulz hiad honeght
the property, and by quit elatm released it to Anthony nupon his
aforesaid assumpsit,) and other liabilities of Mrz. Neill, to an
aggregate snm of over twelve thonsand dollars.

He sold the property to Philip L. Anthonv, and also sold him
all his real and personal estate in Arkansas, exeept eertain
lands. horses, cattle and farming ntensils, the land which he had
agreed to seenre in trust for Mus, Peay, and one of the negroes.

In eomsideration, Philip, with James Lawson, jr. a< his seeun-
ty, hound himself to seenre to him for his life, the use of cer-
tain negroes nnder a deed of trust made in Virginia, to pay his
Bank debt, also eertain debts dne by him to the Real Estate Banlk,
and to exonerate him from all liabilities ineurred hy him in the
State of Arkansas up to that period.

Afterwards, npon Mrs. Peay's relinquishing, as well as Mrs.
Neill, all interest in nne of the negro men, which hie hiad agreed
to convey m trust for Mrs. Peay and her children, he conveyed
the other negro man and the tract of land, according to his eov-

enant with Mrs. Neill. His pretence for reqniring this relin-




Lo
o

CASES IN THE SUPREME COURT

Anthony et al. vs. Peay et al. [July

quishment as to one of the negroes, was, that his scveral as-
sumpsits of Mrs. Neill's debts, the liens upon the property and
his advances tor her, added to the value of the land, and the
one negro conveyed, were equal to the whole purchase money
of the Anthony house property. It seems that the property in
question was afterwards mortgaged to Mrs. Mary S. Anthony,
and was afterwards conveyed in trust to Albert Pike, and ulti-
mately fell into the hands of Jolhn Brown; but it will be un-
necessary to pursie its history any further.

The ecross bill, proceeding to allege that no administration
had ever been had on either the estate of Mrs. Neill, or of Mrs.
Peay, and that no debt existed against either, prayed answers,
and an account, and that, after giving to J. €. Anthony credis
for all actually Jdue hiw, ineluding $1,600 for the land, and
$1,000 for the negro, complainants might have a decrec against
him, P. L. Anthony and James Lawson, with enforcement of
lien for the same on the premises, and sale thereof under de-
eree for satisfaction.

It seems unnecessary to state all the answers to the eross-hill.
Pike, Mary S. Anthony, Philip, and James C. Anthony and
Ficld, all filed their answers. James (!, Anthony, among other
things, answers that on the 3d of September, 1848, e effected
a final settlement with Mrs. Neill, and obtained her receipt in
fnll satisfaction of his covenants on the purchase of the Anthony
House property. And he exhibited with his answer such a re-
ceipt endorsed on the back of the original covenant, to which
the name of Pope and wife appear as witnesses, and along with
it, he exhibited a statement of various sums, which he had as-
sumed and otherwise advanced for Mrs. Ne1ll, on aceount of this
purchase, and for vents for the property, amounting to the ag-
gregate sum of $21,061. This receipt was assailed by the
eross-bill as a forgery, and testimony was introduced for and
against it There was considerable other testimony taken as
to nther matters, which it will be unnecessary to set out.

The Court below, upon the whale case that was hefore it,
dismissed the original bill, and denied Blacburn all relief ; with
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which we have nothing to do, as already remarked—no appeal
as to that having been taken: and upon the eross-bill deereed
that the sales under the mortgages and under Brown's judg-
ment, were null and void, and cancelled them, and the convey-
ance wnder them. And then decreed that the complamants
had a lien upon the property for all of the $20,000 remalning
unpaid, with interest, according to the contract of sale, adjnde-
mg that the evidence did not prove it to have been paid in full
and that the nnpaid balance ought to be paid to the complain-
ants, and if not paid within a reasonable time, the property
ought to he sold for the payment of it. It was, therefore, re-
ferred to a special master to take an account of what was so
still dne to the complainants, as heirs and legal representatives
of Juliet Peay and Letitia Neill, npon sad contract of sale and
purchase in domng which he should he gnided by said eontract,
and allew only such payments as had been made, nunder  the
stipulations, or hy express directions of Mrs. Neill: and that this
shonld be donc according to the depositions alveady taken and
ou file, and not suppressed or declared ineompetent: resorting
to additional testimonv, to be taken in writing. onlv to explain
or elucidate facts already in part established by the pleadings
and evidence: and that he allow to Anthony, without further
proot, the several 1tems of sugar, eoffee, hacon, corn and other
Iike articles of necessory family supplies, annexed to and exhib-
ited with his answer, applying the several credits at their re-
spective dates, and computing interest up to the first day of the
succeeding term, when report was to be made. And it was
further deereed, that npon the econfirmation of the report, or of
its madification and final adjustment, James €. Anthony shonld
pay the ascertained balance, and upon his failure to da o, or
the failure of the bank, Philip L. Anthony, Mary S. Anthony,
or Albert Pike to do so for him, the property to be sold by the
master, and the title of all the parties to he conveved hv him
to the purchaser: And in case of payment withont sale, then the
complainants shonld execute to Anthony a deed in fee for the
property, subject to the rights of the other defendants, who have
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purchased under him, or under the bank.  And all the costs in
the cross-suit were decrced against James C., Philip L. and
Mary S. Anthony, the Bank and Pike, jointly—mno deeree hav-
ing been entered us to Lawson, although the il as to him had
been hefore taken as contessed

The master reported, allowing as eredits, for the Bank debts
$8,660, and interest $2,055.01 ; Brown's debt $1,200; MeQuad's
debt, $3,000; Walter's (adm. of Byrd) judgment of $748.82;
Woodruff's judgment $230.65, Clark’s $240.16; Shupson’
$253.82.  Land $1,600; neero, $1.000; bacon aud family sup-
plies, and one yoke of oxen, $152.74; in all—$10,5580.55; amd
he made the balance, if payable m specie, $748.57 5 1f the Ar-
kansas bank paper, then its specie value, $361.43

He stated this acconnt upon the testimony in the case, as
passed upon by the Court, and indicated in the decree; no fnr-
ther testimony Liaving been offered lim. e excluded from the
account, not only family supplies, but all other sums that ap-
peared to have been payments on aceount of rents, or for 1epaits
or improvements of the-preinises, considering all sueh watters s
not embraced in the arder of reference,

To this report the complainants excepted: first, as to the al-
lowanes of the McQuaid debs, $3,000: zecondly, as to $748.82,
amownt of the Watkinsg debt: thirdly, as to  $230.65, the
Woodrff deht; fourthly, the Clark debt, $240.16; fifthly, the
Simpson debt, $253.82,—upon the ground that, as to the Wat-
lans debt, the evidence showed that only $454.50 had been
actually paid, and as to the other three, that there was no evi-
dence that they had ever been paid. The Clonrt sustained these
exceptions, and again referred the matter to the master, direet-
ing him to allow of these items only such sums as the evidence
shows to have heen aetually paid by James C. Anthonv, o
other persoms for him. under the stipulations of thescontract ot
sale and purchase, or hy express directions of Mrs, Neill or her
agents. The residue of the report was confirmed, and the ap-
pellants appealed to this Court.

The principles, applicable as well in equity as at law, npon




OF THE STATE OF ARKANSAS al

Term, 1856] 'Anthony et al. vs. Peay et al

which the decree wust be held erroneous, are declared in the
case of Lemon’s heirs vs, Rector et al., 15th Ark. Rep. 436. The
recavery of the supposed balance of purchase money ought to
have been somght by an adwninistration. These heirs were not
entitled to recover it. Whether the Clourt below adjudged cor-
reetly, that a balince of the pnrehase money for the Anthony
House, npon the sale and purchase by Mrs. Neill and .J. ! An-
thony, was still unpaid: and whether or not, the special master
accurately ascertained this halance, we have not considercid
with any view to ahsolute determination—these questions heing
totally tmmaterial to that presented hy the case; because, al-
though this may be all so, these heirs are not to be allowed to
recover such balance, either at law or in equity, according to
the doctrine of the ease above cited.

The vights of heirs and distributees are subordinate to the
rights of ereditors of a deceased person: and the law intervenes
between them an afficer of its own, whose functions they have
no warrant to wsurp at will.  Although these heirs, apparently
pro forma, aver in their cross-bill, that there are no debts or lia-
bilities against either of the estates of Letitia Neill or Juliet
FPeay, the case made by them distinetly shows that this is not
true.  On the contrary, their exceptions tn the master's report,
which the Clonrt sustained, proceed, openly, npon the ground
that there are debts against the estate of Letitia Neill, which
have never been paid.

Thus, not content with the master’s report, which exhibited a
balance, which they might have been ultimately entitled to,
after the satisfaction of ereditors
jeet to any dednetion therefrom, necessary fn il md‘ltﬂ any bal-
ance due J. C. Anthony on aeccount of averpayments by him of
the rent, which, the master reports, was excluded from his com-
putation—they songht by these exeeptions to recover moneys
to which they had not the slightest claim, either at law or in
equity, beeanse, in equity belonging to these ereditors, whose
rights were paramount to theirs.

Tf Courts of equity could permit snch parties to wsnrp the
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functions of administrators, they could, consistently with the
principles upon which they proceed, do so only upon the eon-
dition that the fund should be brought into Court, and then,
under its immediate supervision and sanction, administered ac-
cording to the administration law of the land.

And besides this insuperable objection to the decree, there
are several other minor ones equally fatal to 1it, that are obvi-
ous. Its effect is to require a full payment of the purchasc
money by Anthony, while he and those under him are to receive
title to the premises, with an exoneration from the mortgage
lien upon it as declared by the Clourt, from less than the whole
number of heirs. who have such lien, if the decree stands: be-
cause Wm. F. Pope 1s not included among those required to
convey to Anthony, and he, by law, takes from his deceased
children not only their interest in the purchase money, but also
the security for it. It disregarded J. C. Anthony’s clear legal
right to set off any claim of his for overpayment on account of
rents, by way of advancements an impiovements upon the prem-
ises, acainst Mrs. Neill or these heirs claiming under her.  Al-
though it might be conceded, as claimed by these complainants,
that these charges of Maj- Anthony for improvements, were, bv
the terms of the lease, to be dedueted out of the fifth years rent.
yet it would not follow that, because the lease was afterwards
abrogated by the sale, he was not to be paid at all.

Why the Court below should have allowed the master to
take into his computation bacon, sugar, coffee, and other family
supplies, and forbid him as to other advances, and for the ex-
penditures for improvements upon the premises, we have not
been enabled to divine.

As against creditors of Mrs. Neill, these complainants are but
donees, and yet this decree, in effect—upon a bill, to which
some of them are not even made defendants, and when no ex-
ecutor or administrator is made a defendant to protect the rights
of creditors:—so perverts the law, as to make the rights of these
donees paramount and prior to those of ereditors.

The decree, as well as other portions of the proceedings, is
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open to other observations and just eriticism: but it seems un-
necessary to pursue the matter further, as the ease must go off,
as we have said, upon the doectrines of the case above eited.

But as these doctrines were not invoked by the appellants,
until since the case has come into this conrt, 1t seems an equit-
able ground upon which to withhold costs from them. They
ought, ut least, to have raised this question at the hearing be-
]mv in order to have exonerated themselves from a liability to
be taxed with costs upon a reversal here for such a ecause, ac-
cording to the usnal conrse of the equity practice. Epps v. Van
Denson 4 Paige R. 76, and cases there cited. Hitcheock v.
Seribner, § Johus, Cases 321.  Clark v. Long, + Randolph R.
452, Shepherd’s Exr. v. Stark, 3 Munf R. 20, Tuachardson’s
Exr. v. Hunt, 2 Th 148, Whiting v, T1. 8. Bank, 13 Peter's R.
14.  Harding v. Hardy, 11 Wheaton R. 104.

We shall accordingly reverse the decree and dismiss the cross-
bill, at the costs of the appellants, both in this Court and the
Court below. And althongh, within our diseretion. we might
dircct this dismissal to be withont prejudice to anv rights of
these complainants, as heirs of Mrs. Neill and Mrs, PP"H against
the defendants in the eross-bill : ; yet from the l'\lp"[dlll;lﬁ and evi-
dence in the cause, which we have lagked through, there is so
much reason for believing that further htlﬂ’atlon would only
subject them to useless and nnnecess sary expense, from which
there is not much probability they could derive any benefit, that
this course would seem but encouragement to fruitless litigation.
Of course creditors of Mrs. Neill, or any administrator npon her
estate, cannot be affected in any way by this dismisaal,

English, C. J., not sitting in ‘this ease,




