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13/474. Criti. in Abraham V. Wil-kins, 17/325.

ROGERS ET AL. vs. DIAMOND. 

The test, as to who should begin, or open and conclude, a cause is to consider 
which party, upon the state of the pleadings, would be entitled to the verdict 
in the event of no evidence being given on either side. In such case, the party
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against whom the judgment would be given, must take the affirmative, and is 
entitled to begin. 

On the trial of an issue upon a petition to the circuit court to reject a former 
and establish a subsequent will, the petitioner has the right to open and con-
clude, as against defendants attempting to maintain the validity of the first 
will. 

A witness was asked, after stating that he was a subscribing witness to a will: 
" Did you subscribe said will in the presence, and at the request, of the 
testator 7" HELD, That this question, pointing to a fact not merely introduc-
tory, but material to the issue, and suggestive of the answer desired to be given, 
was a leading interrogatory, and the refusal of the court below to exclude 
the answer, might be ground of reversal, had not a motion for new trial been 
made; but a motion for new trial having been made, and overruled, there 
being sufficient evidence to sustain the verdict, exclusive of the answer to the 
above question, this court will not disturb the verdict on that ground. 

Where a party, in taking a deposition before a magistrate, puts a leading 
question, the opposite party, being present, may not be bound to interpose 
an objection at the time, and may spring the objection after the jury are 
sworn; yet it might, in the discretion of the court, and where important rights 
depend on it, be ground of new trial for surprise. 

A will of Griffin, made in 1848, was presented, by the executors named in it, 
to the probate court of Phillips county, to be probated, but rejected, and a 
previous will, presented by Rogers and others, was admitted to probate. The 
executors named in the will of 1848, petitioned the circuit court to establish 
that will, and reject the previous will. On the trial of the issue ordered by 
the court, Rogers and others offered to read in evidence the depositions of the 
executors adduced by them in the probate court, in opposition to the will of 
1848 HELD, That the depositions were incompetent. 

It appears from a record entry that the court refused, on the objection of the 
plaintiff, to permit the previous will, the evidence in support of it in the 
probate court, and the order admitting it to probate, to be read in evidence. 
The bill of exceptions shows no such objection, and no such ruling of the 
court: HELD, That it was unusual and unnecessary to make sueh statements 
in the record, and that it being the appropriate province of the bill of 
exceptions to put such matters of record, what appeared in it, in reference to 
the matter, would prevail over the record entry. HELD, further, that the 
probate of the previous will, and the order establishing it, were foreign to 
the issue; and though the will itself was admissible, yet the offer to introduce 
it with the other matters was entire, and the court was not bound to separate 
it, and admit a part, and reject a part; and, moreover, the error complained 
of, was rendered less important by the fact that the plaintiff exhibited the 
previous will and the order establishing it, with his petition. 

The defendants moved the court to instruct the jury, that, undue influence exerted 
over the testator before, and at the time of the execution of the will of 1848, 
would avoid it—which the court modified, by adding that a will induced by fair 
argument or kind offices, may be valid : HELD, That the modifications and the in-
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struction were equally good law, but the instruction might well have been 
refused, because there was nothing in the testimony on which to predicate 
it. 

The law regards the testimony of the subscribing witnesses to a will as the 
best evidence, but it is an error to assume that it is the only evidence, or 
that a will cannot be established without, and even against their testimony. 

The court properly refused to charge the jury that every will which does not 
provide for the payment of debts, is void as a will, because the will in 
question does expressly make such provision, and if it did not, the law 
would imply it. 

On the trial of an issue to establish a will, it is not necessary, under the 
provision of sec. 4, ch. 170, Digest, for the subscribing witnesses to prove 
that they signed the will in the presence of the testator; and if sections 
19 and 20, of the same chapter being incongruous, can have any effect at 
all, as part of the Revised Code, they must be construed as applying only 
to the deposition of the witness, and what statements it must contain, 
when his personal attendance cannot be had before the probate court. 

So the court is of the opinion that the statute does not require a simultan-
eous attestation, or that the witness should subscribe, in the presence of 
each other, though no doubt such is the most prudent course. 

Each of the attesting witnesses must sign his name as a witness, at the 
request of the testator, but such request may be inferred from the attend-
ant circumstances in proof, by signs or gestures, as well as words, as by 
the testator desiring the witness to be sent for to attest the execution of 
the will, or from a request made to such witness by another person in the 
presence of the testator. If there be any evidence from which the jury 
might infer a request, that, as a question of fact, ought to be submitted 
to them. 

It is not necessary that each witness should prove that both signed at the 
request of the testator. 

When testator subscribes or acknowledges his subscription before the witnesses 
separately, and their attestation is at different times, so that each witness can 
only testify as to his own share in the transaction, each must prove the perfect 
execution of the will. But whenever the witnesses attest together, is seems to 
be well settled that it is sufficient if one witness be able to prove that all the 
requisites of the statute were complied with. So a part may be proved by 
one, and a part by the other. 

To establish the publication of a will, under our statute, it is not necessary 
to prove that the testator declared, in the words of the statute, at the time of 
subscribing or acknowledging it, that it was his will and testament, but the 
publication may be inferred from all the circumstances attending the execu-
tion of the will; all that is said and done as part of the res gestae. 

The jury having found in favor of the testamentary capacity of the testator, 
though there is a conflict of evidence, this court declines to disturb their 
verdict upon the facts, the instructions of the court below having been favor-
able to the plaintiffs in error, and the motion for new trial presenting no 
question of law.
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Writ of Error to Phillips Circuit Court. 

PIKE & CUMMINS, for the plaintiffs. 

S. H. HEMPSTEAD, for the defendant. The will was proved by 
Stewart, one of the subscribing witnesses, to have been execut-
ed with all the formalities required by the statute. (Dig. 989.) 
And it is sufficient to produce one of the subscribing witnesses 
to a will, if he can prove its perfect execution. Jackson vs. ITickory, 

1 Wend. 412. Hall vs. Sims, 2 J. J. Marsh, 510. 
Sanity and, capacity to make a will are to be presumed until 

the contrary is proved ; and where they, or mental imbecility, are 
alleged in order to avoid a will or any other act, the onus proban-

di is upon him who makes the allegation, and would avoid the 
act. 5 John. R. 158. 10 Bac. Abr. 483. Stevens vs. Vauclere, 4 
Wash. C. C. R. 262. 3 Bro. Ch. R. 441. Peters C. C. R. 163. 

2 Zabriskie (N. J.) R. 155. 
If a testator understands what he is doing, he has sufficient ca-

pacity to make a will, although he may not be able to manage 
his affairs generally. (Kinne vs. Kinne, 9 Conn. 102. 10 Bac. 

Abr. 483.) Upon this subject, see the 'cases of Elliott's Will, 2 
J. J. Marsh. Rep. 340. McDaniel's Will, ib. 331. Blanchard v. 

Nestle, 3 Denio 37. Tomkins vs. Tomkins, 1 Bailey 92. Lee vs. 

Lee, 4 McCord 183. Morgan vs. Boys, Taylor's Med. Juris. 512. 

Trumbull vs. Gibbons, 2 Zabraskie 133. 3 Wash. C. C. R. 587. 

26 Wend. 296, 312. Clarke vs. Sawyer, 3 Sandf. Ch. R. 410. 
The exclusion of the testimony on the probate of the former 

will, and of the deposition of Diamond, was correct, because 
such testimony was irrevalent to the issue, and not in a cause 
between the same parties respecting the same subject matter. 1 
Greenl. Ev. 532, 524. 2 Hill R. 538. 9 Watts & Se;"g. 62. 3 
Dana 36. 

If the court below erred in the improper admission or exclu-
sion of evidence ; or in improperly giving or refusing instructions, 
yet, if such action could not have influenced the finding—if the
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judgment is right on the whole record—a new trial in all such 
c.ses must be refused. 5 Dana 533. 24 Wend. 221. 10 Conn. 
8. 6 New Hamp. 80. 1 Eng. R. 91. 2 ib. 23, 557. 4 ib. 218, 
343. 

Mr. Chief Justice WATKINS delivered the opinion of the Court. 
This was a petition to the circuit court of Phillips county, un-

der section 32, of the Digest, title Wills and Testaments, to estab-
lish a will which had been rejected by the court of probate. We 
propose to notice only so much of the proceedings, which are vo-
luminous, as may be necessary to present fairly the various ob-
jections taken and urged on behalf of the plaintiff in error. 

The petitioner, Diamond, alleged that, on the 24th of April, 
1848, Dennis Griffin made and published his last will and tes-
tament, which was exhibited, whereby he and one Bolling were 
appointed executors, and that Bolling had refused to qualify. 
That upon the decease of Griffin, the petitioner had presented 
the will to the probate court of Phillips county, to be proved and 
established as such, in accordance with the statute. That the 
probate was opposed by Rogers acting for himself and his minor 
children ; and, upon such the probate court decided that, at the 
time of its execution, Griffin was not of sound and disposing 
mind, and so rejected it. That said Rogers thereupon pre-
sented to that court for probate, the will of said Griffin, made 
and published on the 7th day of May, 1843, which was estab-
lished by the court of probate as the will of the testator. Copies 
of the will of 1843, the order establishing it, and the order reject-
ing the will of 1848, were exhibited with the petition. The 
prayer of the petition was, that the court would direct an issue 
to try the validity of the will of 1848, and, if found in favor of 
that will, the court of probate be directed to admit it for probate 
and record, and to reject and hold for nought, the will of 1843, 
which it had established and admitted to record. 

The answer of Rogers, for himself and his minor children, who 
were defendants to the petition, admitted that Diamond, the ex-
ecutor, named in the will of 1848, had presented it to the pro-
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bate court, and by the decision of that court, the probate of it 
had been rejected, as stated by the petitioner. The respondents 
averred that such paper purporting to be the will of 1848, was 
not the last will and testament of said Griffin, as alleged in the 
petition ; *but that the paper described therein, purporting to be 
the will of said Griffin, made in 1843, and which had been es-
tablished as such in the probate court, was, and is, his last will 
and testament. 

The circuit court directed the issue whether the writing bear-
ing date the 24th of April, 1848, purporting to be the last will 
and testament of Dennis Griffin, deceased, is or is not the last 
will and testament of said Griffin Upon the trial of this issue, 
the jury found the writing dated the 24th of April, 1848, to be 
the last will and testament of the deceased, and so it was ad-
judged by the court, in pursuance of the verdict. It was further 
ordered, by the court, that said will, together with the depositions 
of the attesting witnesses thereto, be sent and delivered to the 
probate court, there to be probated and recorded in accordance 
with the finding of the jury, as and for the last will and testament 
of Dennis Griffin, deceased, together with a transcript of the ver-
dict and judgment in that behalf. 

The defendant, Rogers, filed his motion for new trial, to the 
overruling of which he excepted, setting out the evidence and in-
structions, and showing the various grounds of exception, taken 
by him during the progress of the trial. These exceptions are 
now to be considered. 

On the trial, the respondant, Rogers, for himself and his co-
defendants, claimed the right to open and conclude the cause to 
the jury, because the affirmative of the issue was upon them in 
support of the will of 1843, and proposed to read in evidence the 
will of 1843, the proofs taken in the probate court to establish it, 
and the order of that court admitting it to probate ; which the 
court could not permit, holding the affirmative of the issue to be 
upon Diamond, the petitioner. In this, it is clear, the circuit 
court decided correctly. (1 Greenl. Ev., p. 89, sec. 77.) The test, 
as to who should begin, is to consider which party, upon the state
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of the pleadings, would be entitled to the verdict in the event of 
no evidence being given on either side. In such case the party 
against whom the judgment would be given, must take the affir-
mative, and is entitled to begin. See the case of Lete vs. The 

Grisham Life Ins. Co., in Exchequer, (7 Eng. Com. La.u; & Eq. 

580.) The general issue or a special traverse puts the burthen 
of proof on the plaintiff : if the plea confesses and avoids, the 
plaintiff will have a verdict on the confession, unless the defend-
ant proves the matter set up in avoidance. On this principle, 
it was held in Pope vs. Latham, (1 Ark. 66,) that the defendant 
must prove a special non est factum, if the plea admits that he 
had in fact executed the instrument sued on. So in Finley vs. 

Woodruff, (3 Eng. 328,) the court looking to the substance rather 
than the form of the pleas, held that the burthen of proof was 
rightly imposed, on the defendant whose duty it was to show a 
performance of his covenant. In this case, the object of the 
petition was to establish the will of 1848, which the probate court 
had rejected. This, as well as the decision in favor of the will 

•of 1843, by the court of probate, being admitted, both adjudica-
tions would have to stand as conclusive until overthrown by the 
trial anew in the circuit court. The issue was upon the validity 
of the will of 1848, and though its determination might draw in 
question any prior or subsequent will that may have been made 
by the deceased, the verdict must have been given against the 
petitioner, in case no evidence had been offered, and the burthen 
of proof being upon him, he had the right to open and conclude. 

The petitioner then read in evidence, in support of the will of 
1848, the depositions of Dr. Shelby H. Wilson, and C. A. Stew-
art, Esq., the attesting witnesses, together with the original will. 
The defendants objected to the reading of the answer of Wilson 
to the second interrogatory, because it was leading. The wit-
ness had answered affirmatively the first question, whether he 
was one of the subscribing witnesses to the paper then shown 
him, purporting to be the last will and testament of Dennis Grif-
fin. The second question was, "Did you subscribe said will in 
the presence, and at the request, of said Griffin ?" This question,
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pointing to a fact not merely introductory, but material to the is-
sue, and suggestive of the answer desired to be given, is a lead-
ing interrogatory, according to the decision in Clark vs. Moss, (6 
Eng. 740.) Yet the refusal of the court, in this case, to exclude 
the answer to it, is no good ground for new trial, though if the 
defendants had rested on their exceptions without moving for new 
trial, the error might perhaps require a reversal. Because this 
court will review errors of law, presented in the shape of a mo-
tion for new trial, it does not follow that the motion is deprived 
of, its peculiar feature at the common law—an application ad-
dressed to the sound equitable discretion of the court below. If 
therefore rejecting the answer to this question, there was enough 
testimony to sustain the verdict, it will not be disturbed. 

Under our statutory practice of taking depositions, if taken in 
the form of a statement and not upon interrogatories, and when 
the opposite party neglects to attend though notified, we are fully 
sensible of the abuses liable to result from it. Here, the oppo-
site party was in attendance, and the deponent was fully cross-
examined. There is nothing in the answer, or in the entire de-
position of the witness from which unfairness could be inferred ; 
and besides the other testimony in the case, this witness, in sub-
sequent portions of his testimony not objected to, in a great meas-
ure supplies the place of the answer objected to. It does not 
appear that the defendants objected to the question at the time 
of taking the deposition before the magistrate, and we do not say 
they were bound to do so ; admitting that a party calling a wit-
ness puts a leading question at his peril, and that the objection 
may be sprung upon him after the jury are sworn, yet it might 
in the discretion of the court, and where important rights depend 
on it, be ground of new trial for surprise. 

When the petitioner had closed his testimony, the defendants 
again proposed to read the will of 1843, the proof taken down 
before the probate court in support of it, and the order of that 
court admitting it to probate ; also the depositions of Eli T. Dia-
mond (the petitioner here) and H. H. Bolling, adduced by Rogers 
on the trial in the probate court in opposition to the will of 1848. 

Vol. 13-31.
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It appears from the bill of exceptions that the petitioner object-
ed to the reading of his own deposition and that of Bolling, and 
the court below sustained the objection. The court properly re-
fused to permit these depositions to be read. The proceeding in 
the circuit court, under the statute, to have a will established or 
rejected, which had been rejected or established by the probate 
court, is not an appeal from that court, but is an independent 
proceeding, which does not suspend the decision of the probate 
court, or impair the execution of the will or the due course of ad-
ministration pursuant to its decision, until such time as the ad-
verse judgment of the circuit court is rendered—in this respect 
retaining the practice under the territorial law.. The statute how-
ever does provide (sec. 35) that "in all trials respecting the va-
lidity of aiar will, if any subscribing witness be deceased, or can-
not be found, the oath of such witness examined at the time of 
probate, shall be admitted in evidence, and have such weight as 
the jury think it deserves." Neither Diamond or Bolling were 
witnesses to the will of 1843, nor were their depositions taken to 
support it in the probate court, and there was no pretence for 
their introduction in the circuit court. 

It appears, from the record entry, that the court refused, on the 
objection of the plaintiff, to permit the will of 1843, the evidence 
in support of it in the probate court, and the order admitting it 
to probate, to be read in evidence. Such a statement in the re. 
cord entry is quite unusual and unnecessary. The bill of excep-
tions designed by law to make a part of the record all such mat-
ters as would not otherwise appear of record, shows no such ob-
jection on the part of the plaintiff and no such ruling of the court. 
The probate of the will of 1843, and the order establishing it, 
were foreign to this isiue, but the will itself was admissible in 
aid of other testimony,• so far as it conduced to show by its pro-
visions an unreasonable or unaccountable change in the inten-
tions of the testator. In Lyon vs. Evans, (1 Ark. 360,) the state-
ment in the entry of record was held to prevail over a contra-
dictory one in the bill of exceptions, for the reasons there stated, 
and the further reason that there the bill of exceptions under-
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took to state the pleadings in the progress of the cause, which 
should properly appear of record : here the record is made to as-
sume the office of a bill of exceptions in stating what evidence 
was offered or rejected. Moreover, the offer was entire, and the 
court was not bound to separate it, and admit a part and reject 
a part. Besides, the plaintiff, in his petition, exhibited the will 
of 1843, and the order establishing it. The due execution of that 
will is no where contested; but only this, that if the will of 1848 
be established, the prior will is revoked. So that, in any view; 
this exception cannot be sustained. 

The defendants asked various instructions, which need only to 
be noticed so far as refused or . modified by the court against their 
objection. 

The 15th instruction moved was to the effect that, undue in-
fluence exerted over the testator before and at the time of the 
execution of the will of 1848, would avoid it—which the court 
modified by adding that a will induced by fair argulnent or kind 
offices, may be valid. Doubtless 'the modification and the in-
struction are equally . good law, but the undue influence is im-
agined by this instruction. The instruction might well have been 
refused, because there was nothing in the testimony on which to 
predicate it. 

The 17th instruction was, in substance, that the testimony of 
both the subscribing witnesses to the will of 1848, having been 
adduced in support of it, its due and legal execution must be 
clearly proved by their testimony, and the jury can infer no mat-
ter material to its due execution ; to which the court added, " ex-
cept from their testimony." The law regards the testimony of 
the subscribing witnesses to a will as the best evidence, but if the 
instruction meant that it was the only evidence, or that a will 
could not be established without and even against their testimony, 
the giving of such a charge, so far as it could affect the case, was 
an error in favor of the defendants. 

The 18th instruction, that every will which does not provide 
for the payment of debts, is void as a will, was properly refused.
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The will of 1848 does expressly make such provision, and if it 
did not, the law would imply it. 

The court was asked to charge the jury, as a part of the 4th in-
struction, that the testator, at the time of making such subscrip-
tion or acknowledgment, must declare the instrument so subscrib-
ed to be his last will and testament ; which the court gave, with 
the addition that word declare, as here used, means to signify 
distinctly, to make known, to assert to others and to show forth, 
and in this manner, either by words or acts, in writing or by signs, 
to declare to a witness that the instrument subscribed was the tes-
tator's will, must mean to make it at the time distinctly known 
to the witness by some assertion or by clear assent in words or 
signs. 

The 10th instruction asked for was, in effect, that each of the 
attesting witnesses must prove that both signed at the request of 
the testator, else the will stands as but with one attesting wit-
ness : which the court modified by adding that such request might 
be by words, acts or signs, if *distinctly made by the testator, to 
each of the subscribing witnesses at the time of their becoming 
so. The court also charged that it must be proven that each of 
the attesting witnesses signed the will as "such in the presence of 
the testator, and in the presence of each other. 

The attesting clause to the will states that it was "signed, sealed, 
published, and declared by Dennis Griffin, the , above named tes-
tator, as and for his last will and testament, in the presence of us, 
who, at his request and in his presence, and in the presence of 
each other, have subscribed our names as witnesses thereto." Dr. 
Wilson, one of the attesting witnesses, testifies that he signed the 
will as a witness in the presence of Giiffin, who saw him affix his 
signature to it. That he saw Griffin subscribe the will before 
witness signed it. That he also attested the will in the presence 
of Stewart, the other subscribing witness. He does not recollect 
who requested him to sign it—whether Griffin or some other per-
son. He was sent for to go to Griffin's room for that purpose. 
That the will was read over to Griffin before he signed it, and
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Griffin said he was satisfied with its provisions.	That the will 
was read by Stewart, setting at the bedside of the testator. 

Mr Stewart, the attorney who drew the will, testifies that he 
was requested by Griffin to draw his will for him. That Griffin, 
lying in bed, gave him in detail the disposition he wanted to make 
of his property, and he took down in pencil the skeleton of his 
will, then went to his office, wrote it in form, and presented it to 
him the next morning, being the same paper annexed to the com-
mission. That he stood out some three or four feet from the bed, 
and read distinctly and slowly tot, the testator the whole contents 
of the will, who seemed satisfied with the disposition it made of 
the property mentioned in it. He then signed and sealed it in 
the presence of Dr. Wilson and witness, and they then subscrib-
ed it in the presence of the testator, at his request, and in the 
presence of each other. That when he presented the will to the 
testator for execution, he made some suggestion to him as to a 
supposed difficulty in carrying out its provisions, to which Griffin 
replied that he hoped they would all be carried out. That he saw 
Griffin a day or two afterwards, at which time he spoke of the will, 
seemed perfectly satisfied with its contents, and paid witness for 
writing it. 

Upon this testimony, it is not matter of surprise that the jury 
found in favor of the due execution of the will ; but the instruc-
tions given by the court require to be noticed ; more especially 
as this is the first case coming to this court involving the con-
struction of our statute of wills. Previous to the Revised Sta-
tutes of 1834, the law in force (Steele & McCamp, Dig. 557) re 
quired the will to be signed by the testator, or some other person 
in his presence and by his direction, and attested by two or more 
competent witnesses, subscribing their names to such will, in the 

presence of each other, and in the presence of the testator. 

The Revised Statutes of 1839 require every last will and testa-
ment to be executed and attested in the following manner : 1st. 
It must be subscribed by the testator, at the end of the will, or by 
some person for him at his request : 2d. Such subscription shall 
be made by the testator in the presence of each of the attesting
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witnesses, or shall be acknowledged by him to have been so made 
to each of the attesting witnesses : 3d. The testator, at the time 
of making such subscription, or at the time of acknowledging the 
same, shall declare the instrument so subscribed, to be his last will 
and testament : 4th. There shall be at least two attesting wit-
nesses, each of whom shall sign his name as a witness, at the 
end of the will, at the request of the testator. The words italicized 
indicate the changes made by the present law ; and the impor-
tance of those changes regulating the right of testamentary dis-
position, of all the estates in the country real and personal, is 
readily suggested. It is part of the history of the Revised Sta:- 
tutes of Ball & Roane, that many of the leading titles are taken 
from the New York Revised Statutes of 1830, of which the pro-
vision above quoted respecting wills, is a literal copy. Without 
questioning the wisdom or propriety of this statute, it is earnestly 
to be hoped that when its meaning shall have been settled by ju-
dicial construction, no sudden or arbitrary change will be made 
in so important a law of property. 

The New York statute dispenses with the necessity of the will 
being attested in the presence of the testator, doing away, as 
Chancellor Kent (4 Com. 515) thinks, wisely, with the doctrine of 
constructive presence, which has been such a fruitful source of 
discussion in the courts of England, and some of the States of 
this country. (See Neill vs. Neill, 1 Leigh 6.) It is clear that so 
much of the charge given in this case, as required proof that the 
attesting witnesses signed the will in the presence of the testa-
tor, is not warranted by the statute. True, section 19 of the same 
chapter, .provides that the probate court, on presentation of the 
will, may issue a conmfission annexed to the will, so as to have 
taken and certified the attestation of any witness to it, who is 
unable to attend from sickness, or who resides out of the State, 
or more than sixty miles from the place where the will is to be 
proven ; and section 20 provides that if the witness appears be- . 
for the commissioners, and makes oath that the testator signed 
the writing annexed to the commission, as his last will and testa-
ment, or that some other person signed it by his direction, that
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he was of sound mind, that the witness subscribed his name there-
to, in the presence of such testator, and at his request, the testi-
mony so taken shall have the same force and effect, as if taken 
before the court , &c. These incongrous sections, which alto-
gether omit proof of publication, are taken from section 9, title 
Wills and Testaments, of Steele & .211-cCamp. Digest, which was 
silent as to publication. If those sections can have any effect at 
all, as part of the Revised Code, they must be construed as ap-
plying only to the deposition of the witness, and what statements 
it must contain, where his personal attendance cannot be had before 
the court of probate. 

So we think the statute does not require a simultaneous attes-
tation, or that the witnesses should subscribe, in the presence of 
each other, though no doubt, such is the most prudent course. 
This feature in our statute, even without the provision for ac-
knowledgment, as well as signing before the witnesses, does not 
differ materially from the English statute of 29 CH. 2, in the con-
struction of which it was settled by a long series of adjudications 
(collected in 1 Jarman on Wills Ed. 1845, p. 71,) that not only an 
acknowledgment would suffice, but that it might be made before 
each witness separately, and need not take place in the simul-
taneous presence of all. So the testator might sign before one 
and acknowledge before another of the witnesses. And we are 
satisfied of the correctness of the qualification given to the 10th 
instruction, that each of the attesting witnesses must sign his 
name as a witness, at the request of the testator, but such re-
quest might be inferred from the attendant circumstances in proof 
by signs or gestures as well as words : as in Rutherford vs. Ruth-
erford, (1 Denio 33,) by the testator desiring the witness to be 
sent for to attest the execution of his will, or from a request made 
to such witness by another person in the testator's presence. If 
there be any evidence from which the jury might infer a request, 
that as a question of fact ought to be submitted to them. But 
the court erred in favor of the plaintiff in error, in charging that 
each wiiness must prove that both signed at the request of the 
testator. Obviously, where the testator subscribes or acknow-
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ledge his subscription before the witnesses separately, and their 
attestation is, at different times, so that each witness can only 
testify as to his own share in the transaction, each must prove 
the perfect execution of the will. But wherever the witnesses 
attest together, it seems to be well settled that it is sufficient if 
one witness be able to prove that all the requirements of the sta-
tute were complied with. So a part may be proved by one and 
part by the other. Else the validity of the will would depend, 
not on a compliance with the statute; but on the good memory 
of the witnesses. See Jackson vs. Vickory, 1 Wend. 412. De-

wey vs. Dewey, 1 Mete. 34. Janney vs. Thorne, 3 Barb. Ch. 41. 
But the question is presented whether the court erred in modi-

fying the 4th instruction, as to what constitutes due publication 
of a will. It appears from the opinion of the chancellor in Brin-

kerhoff vs. Remso'n, (8 Paige 498,) that the explicit provision of 
their statute, that the testator, at the time of subscribing or ac-
knowledging, shall declare the instrument so subscribed to be 
his will and testament, was inserted by the legislature against 
the judgment of the revisors, who had reported the section with-
out it, and intentionally to change the law. Whether our Gen-
eral Assembly adopted it with like deliberation, we have no means 
of knowing. It is remarkable that the English statute of 1873, 
quoted in 1 Jarman on Wills, 98, was designed to dispense with 
publication, which had so long been a vexed question. It ap-
pears the New York statute of 1830, intended to settle the ques-
tion the other way, by requiring publication, but it was left for 
the courts to settle what constituted publication. Perhaps the 
weight of authority in England was that no formal publication 
was required, or rather amounted to this, as said by Judge Rowan, 
in Ray vs. Walton, (2 A. K. Marsh. 71,) that the publication con-
sisted in the execution of the will according to the forms and so-
lemnities prescribed by the statute, and which were designed to 
ensure publicity. And, therefore, the first impression of the New 
York statute was that it required something more than publica-
tion, as understood of the statute of 29 CHAS. 2, and meant a for-
mal declaration or act of publication, distinct from the other
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requisites of a valid will. If such was the intention of the sta-
tute, the decisions of that State have virtually explained it away. 
See Heyer.vs. Burger, 1 Hoffman's Chy. 19. Brinkerhoff vs. Rem-

son, 8 Paige 489. Remson vs. Brinkerhoff, 26 Wend. 325. Chaf-

fee vs. Baptist, M. C. 10 Paige 87. Grant vs. Grant, 1 Sandford 

Chy. R. 235. Rutherford vs. Rutherford, 1 Denio 33. Butler vs. 

Benson, 1 Barb. Sup. Ch. R. 527. Seguire vs. Seguire, 2 ib. 385. 

Nelson vs. McGiffart, 3 Barb. Ch. R. 159. 
It is believed that if the statute were to receive a strict, instead 

of liberal construction, but few wills could be sustained. Many 
persons, from various and sometimes peculiar motives, are averse 
to have the contents of their will known even to witnesses of their 
own selection, and would seek to evade the whole policy of the 
statute of wills, by gifts mortis causa, and secret conveyances to 
operate as wills in disguise. The policy of the statute is to guard 
against frauds in the execution of wills, so often made under cir-
cumstances when the testator is liable to be imposed upon, or 
unduly influenced. Publication under the statute is necessary to 
give effect to a will ; but it means that the testator, having ca-
pacity to make a will, shall understand that the instrument which 
he is about to execute, is a testamentary disposition of his pro-
perty, and that he shall, at the time, communicate to the witnes-
ses, that he does so understand it. The statute says he shall 
declare it ; but in Remson vs. Brinkerhoff, Nelson, C. J., said that 
no particular form of words is necessary, and that it would be 
unwise, if not unsafe, to speculate upon the precise mode of com-
munication, as every case nmst depend upon its own peculiar 
circumstances. The fact of publication, therefore, is to be infer-
red or not, from all the circumstances attending the execution of 
the will ; all that is said and done as part of the res gestae. 

Here we are satisfied, upon the motion for new trial, that the 
jury were authorized to find the due publication of the will, from 
the fact that it was read over to the testator in the presence of 
the witnesses, and that he then proceeded to execute it—or that 
he conversed on the subject of the will presented to him, and at 
the same interview, in their presence, and alluding to any pro-
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vision in it, hoped it would be carried out ; or that the attestation 
clause alone was read over in their presence at the time of the 
execution, that clause stating that he declared it to be his last 
will and testament, that circumstance being (as said by VERP-
LANK, senator, in Remson vs. Brinkerhoff ,) on his part, a silent but 
clear declaration. Whether in the case of a will so recent, the 
fact of due publication might be inferred as a presumption that 
all things were rightly acted, the attestation clause, though not 
necessarily a part of the will, being full, and in the absence of 
any proof to rebut such presumption, we need not express any 
opinion. 

On the question of testamentary capacity, we entertain no 
doubt. Apart from the other witnesses introduced in support of 
the will, the testimony of the attesting witnesses is full and con-
clusive, both as to facts and opinions founded upon them, and the 
testimony of Bolling and Piatt, the principal witnesses against 
the will, goes far to establish it. 

Such is our conclusion, after a careful examination of the tes-
timony, and with reference to the adjudged cases. We deem it 
unnecessary to go over all the testimony on this subject as no 
principle of law is to be deduced from it, of interest beyond the 
particular case. The jury having found in favor of the testamen-
tary capacity, and under instructions on that point, given at the 
instance of the plaintiffs in error, and altogether favorable to 
them, the motion,f or new trial presents no question of law, because, 
conceded that there is a conflict of testimony, we cannot, for that 
cause alone, disturb the verdict. 

By the will of 1848, the testator liberates one of his negro wo-
men and her four children, and bequeaths to them the entire pro-. 
ceeds of what appears to be a large estate, including a number 
of slaves, to be managed by his executor for six years, when all 
the property is to be sold, and the negroes manumitted, removed 
by the executor to some free State. No question is made as to 
the validity of this will under our statute of emancipation, and if 
the frequency of such wills should become an evil, it is for the 
legislature to consider what amendment of the statute is needed 
to remedy it. The judgment of the circuit court is affirmed.


