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CLOYES BT AT. vS. KEATTS ET AL.

A valid pre-emption right to tlie land dying on one bank only of a river,
does not entitle the owner to the exclusive privilege of keeping a public
ferry—such right, accompanied by possessinn, would entitle him, under the
restrictions in chapter 69, Thgest, to the privilege of having a publie ferry
from the shore on whiel lus own land was situated.

The complainants allege that theyv are entitled to a valid legal pre-emp-
tion to a certain tract of land lying upon the bank of the Arkansas river:
that the land has heen illegally selected, under a grant by Congress for the
ment: that the complainants have filed a bill against the State of Arkan-
sas and others to cancel the patent and for possession of the land which is
now pending. that the defendants, with full knowledge of the complainants’
right, have obtained possession of the bank of the river and now have
a public ferry there; and praying that they account to the complainants for
the rents and profits of the ferry. and deliver possession, etc. Held, that. in
no view, does the bill present any case for relief.
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Appedl from the Corcwit Cowrt of Pulushi county m Chancery.
The Hon. Wrirran H. Frero, Cirenit J udye.
Fowler for the appellants.

Watkins & Gallagher for the appellees.

1. The merve ownership and possession of land even on both
banks of a stream, do not give a party a right to keep a ferry
(Digest chap. 69.)

2. As the bill is silent upon the subjeet of the proprietorship

on the opposite bank, it may well be that the appellees have
license based upon their possession on that side: and if s0, they
conld nat be prevented frow land g on this bank,

3 DBut an msuperable objection to the relief sought in this
case, 1s, the bill admits that there is an ontstanding patent in
tull force. It does not seek to caner] the patent and perfeet
complainants’ cquitable, into a legal title. Acecording to onr
mderstanding of the law, appellants ean have no relicf against
auy one in possession of this land, until the patent is first sot-
aside, and when that 1s don, then they could have further de-
cree for possession and rents. ‘

Mr. Tustice Scorr delivered the opinien of the Clonrt.

Thiz case was bronght here by appeal from the Chaneery side
of the Pulaski Cirenit Clonrt.

The appellunts filed o hill, alleging a pre-cmption right 1 the
heirs of Cloves, to the novth-west fractional see. 2. in township
1, novth of range 12 west That, before the smme was eonsnm-
matcd, Governor Pope, under the pretended and szsnmed an-
thority of an act of Coneress, granting onc theusand acres of
land tn the territory of Artansas for the erection of-a Court-
honse und jail at Little Rock, selected, illegallv, and hy mistake
hoth of law and of fact, or arbitrarily or frandulently, as a part
of satd orvant, the aforesaid fractional quarter section. That, in
rrrsnance of said seleetion, a patent was afterwards issned by
the erneral government to the said Governor, for the nse of the
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territory, for the lands so selected by him, including said frae-
tionul quarter, muler which the Governor for the wse atoresaid,
took possession of the land patented, and under pretended an-
thority of law disposed of 1it.  That, in April, 1843, the appel-
Iants filed their bill in the Pulaski Circuit Court, against the
State of Arkansas, William E. Woodruff and others, to cancel
said patent, to cstablish more fully the title of the appcllants to
said fractional quarter, and to quiet and give the pussession of
the same to them, and for other purpoeses: which hill, althongh
diligently proseented, is still pending

That the entire northern houndary of said fraction is upon the
Arkansas river, a large, mavigable and unfordable stream.
That the right and privilege of keeping a public ferry thereon,
and the ferry rights and privileges attached to, and pertaining
to said fraetion of land to the middle of the stream, are the
sole and cxclusively right and property of the appellants, both at
law and in equity. That the same is of the value of at least
twenty-five hundred dollars per annum.

That the appellees, with fnll knowledze of the appellants’
rights in the premises, in April, A. D. 1850, and without author-
ity from them, unlawfully too% possession of the whole of
the bank of said river, to the full extent of said fraction
of land, and of all the rights and privileges pertaining there-
to, and by various appliances, abtained from some Court a
license to keep a public ferry thereon, and from thut time until
the present, have continued to hold such possession. and to keep
such public ferry, and receive all the emoluments and rents
and profits arising therefrom, although often requested to sur-
render such possession, and to pay such prifits to the appellants.
And, praving that the appellees mav be made parties defendant
to the bill. That they may be required to answer it. May be
made to account, and hy decree made to pay to the appellants,
whatever sum they have received, or ought to have received;
and to deliver to the appellants the possession of said river
bank, and the said ferry privileges, and that they may be en-
joined from ever hereafter interfering therewith; and for gen-
eral relief. -
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The appellees demurred to the bill, and the Court below sus-
taming the demurrer, dismissed 1t, and the appellants appealed
to this Clourt.

It 1s insisted on behalf of the appellants that, inasmuch as
they allege in their bill a valid pre-emption right, which the de-
murrer admits, they are entitled to the exclusive privilege o
keeping a public ferry from the shore of the river on which the
land in question 1s situated.

The Statute does not so provide, Exclusive ferry rights are,
in general, allowed only to those who own the land, or have
possession of 1t by pre-emption right, or settlement, on both op-
posite banlks of the river, and cven such persons cannot he al-
lowed a license to keep a publie ferry unless the County Court
shall be satisficd that the public convenience will be promoted
thereby, and not even then, if within onc mile above or below
a ferry is already established, except at, or near cities or towns
( Digest chap. 69, sec. 2, 7, 20.)  Where one owns the land, or
has possession ot it by pre-emption, on one side ot the river
only, he may, under the above restrictions, huve the privilege
of a public ferry from his own shore, with that of landing his
boat and passengers on the opposite shore, and making the
landing and road there, and keeping the same in repair.

But in the case before us, the appellants fail to allege with
their pre-emption right, any such possession: on the contrary,
they expressly allege, as to the lawful possession of the land,
that Governor Pope entered upon it under the patent to him
fromn the general (Government; and that they, themselves, have
been disseized, and remain so: and the possession of the land
is a part of the specific relief, that they pray may be decreed to
them, so as to enable them by its union with their alleged pre-
emption, to apply for a license to keep a public ferry.

In the absence of any allegations in the bill to the contrary,
these appellees may be presumed to be in the possession of the
bank of the river, to the extent of the fraction of land in ques-
tion, as alleged, either in virtne of ownership, or of a pre-emp-
tion right coupled with possession of the lands on the oppesite
bank of the river, and a license to keep a public ferry, from the
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proper Cfourt, fonnded therenpon - or i virtue of the patent and
allezed possession therewnder, obtamed by Governor Pope, and
regularly transmitted fo them.

Aud in no view, does the bill present any case for relief.
Because, in cquity the rents and profits pertaining to the frac-
tional guarter séetion of land, inclnding any arising from Iaw-
ful ferry privileges attached thereto, or issning thereout, belong
to the lawinl owner of the land; and aeecording to the bill, that

ownership is now 1 litigation hotween the appellants and the
State of Arkansas, Williamn E. Wondrutf and others, who hald
nnder an outstanding patent from the general government.
And to allow these appellants to recover, according to their
specifie praver, the possession of this land and the rents and
profits songht, under such eircumstances, would be not only to
allow them to recover upon the wenkness of their adversarics’
title, so far as this soit 1 concerncid, hut to recover moneys
which the ehaneellor way nltimately find righttully helonging
to parties elaiming wnder the patent, whom the appellants have
not thonght proper to make parties to this suit. The chaneel-
lor does not thns do things hy halves, or grant rclief to parties
when it is uneertain, aceordineg to their own shewing, whether
or not they are entitled to it.  If these points for relief are not
alrendv embraced in the appellants’ bill. now pending against

those 11"'1411ng under the patent, for its eancellation. and other
relief, the chancellor will, donbtless, hear them herenfter, chonld
he determine, after full hearing, that the patent chall be ean-
celed, or that the titlc obtained nnder it shall enure to the bene
fit of these appellants.

Finding no error in the reeord, the deeree of the Clourt below

will be affirmed.




