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WALKER vs. ScoTT & MAsON AND Scorr & MAsON vs. WALKER.

Beers placed in the hands of Wa. C. SCOTT, as an attorney, a debt on Brittin, for
collection; Scott took of Brittin in payment of the debt, an assignment of
part of a debt due by bond from Stewart to Brittin, and secured by mort-
gage; Scott afterwards transferred to Mason part of the mortgage debt, so
assigned to him by Brittin. In the meantime, and before this transfer by
Scott to Mason, Beers assigned to Walker the debt on Brittin, which he had
placed in Scott’s hands for collection: HELD, That Scott had no right, with-
out special authority from his elient, to receive from Brittin the assignment
of the mortgage debt in payment of the debt which Brittin owed to Beers,
—and that Beers, or his assignee, Walker, might affirm the act.

HELp, further, that Walker, assignee of Beers, having elected to affirm the act
of Scott in taking such assignment, he was entitled to the full benefit of the
sum so assigned by Brittin to Scott in payment of the debt due from Brittin
to Beers—that the mortgage debt assigned by Brittin to Scott, was not such
negotiable paper as comes within the exception to the general rule, that the
rightful owner may reclaim his property wherever he can find and identify
it, and that Beers, or his assignee, had a right to the sum so secured to be
paid, even against Mason, an innocent purchaser for a valuable considera-
tion—that Mason stood on the same general footing with all others, who buy
property in the market, subject to the rights and claims of the true owner,
and must, if he were imposed upon in regard to title, look to the vendor who
imposed upon him.

HELD, however, that Mason was entitled to the benefit of his assignment to the
amount of Scott’s fee as attorney, less a part of the debt on Brittin which
Scott had failed to include in receiving the assignment from Brittin, and
which should be deducted from his fee by reason of his negligence.

Complainant having charged Scott as acting as an attorney in the premises, he
admitted, in his answer, that he had received the debt on Brittin from Beers
for collection, as an attorney, and executed to him such receipt as is usual
under an ordinary general retainer, but that there was a verbal agreement
between him and Beers, that he was to have one-half of the debt if he sue-
ceeded in collecting it, &e., Brittin’s solvency being doubtful: HeLp, That his
answer was not evidence of such verbal agreement, but that this was matter
in avoidance, and should have been proven aliunde.
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Appeal from the Chancery side of Hempstead Circuit Court.
Pixg, for the appellant Walker.
WaTkINs & CURRAN and STraIN, for Scott & Mason.

Mr. Justice WALKER delivered the opinion of the Court.

On the 6th of July, 1840, J. S. Beers placed in the hands of
William C. Scott, an attorney at law, two notes against Brittin
for collection, amounting, besides interest, to $1,144.65, and took
from Secott his receipt for the collection thereof; in which, how-
- ever, there was no express stipulation as to the fee to be paid

Scott for his services in making such collection. Several years
after, Scott placed these notes in the hands of Grandison D. Roy-
ston for collection, with instructions to collect or secure the pay-
ment of the notes upon the best terms he could make with Brit-
tin. On the 6th of September, 1844, Royston received from
Brittin, in payment of the notes, an assignment of $1,490.95 of
a mortgage debt secured by mortgage, executed on the same day
to Brittin by Elijah Stewart, on lands, negroes, and personal pro-
perty, to secure the payment of a bond of that date for $2,968.19,
executed by Stewart to Brittin, payable in five years from that
date. This assignment was made on a copy of the mortgage and
taken directly to Scott, the attorney, and for $66.68, less than
the real amount due Beers on the notes. On the 28th of Feb-
ruary, 1845, Scott, for a valuable consideration, assigned to Ma-
son an interest of six hundred dollars in the mortgage debt or in-
terest so assigned by Brittin to him. This assignment was made
by endorsement on the copy of the mortgage.

Before this assignment, Beers transferred his debts on Brittin
to complainant, Walker, who, on the 12th of November, 1849,
filed his bill against Stewart’s heirs, Brittin, Scott and Mason,
- praying for a foreclosure of the mortgage debt, and a decree in

his favor for the whole amount of the interest therein transferred
by Brittin to Scott, in satisfaction of the debts due by Brittin to
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Beers. On the 18th of March, 1850, Scott and Mason filed. their
bill in the same court against Stewart’s heirs and Brittin, praying
that the mortgage should be foreclosed, and a decree to them for
said debt according to their respective interests by the assign-
ment. To this bill, Walker was afterward made a party. Brit-
tin answered, and made his answer in the nature of a eross bill.

At the final hearing, all three of these cases, by an express
agreement of record, were heard together; and, at the same time,
as one cause, that but one decree should be entered therein dis-
posing of all the matters in econtroversy; that the cause should be
heard upon bills, answers, replications and exhibits, which were
admitted to be correct, upon the deposition of Royston, as reduced
to writing and filed, and upon so much of the answer of Scott to
‘Walker’s bill of complainant as admits that the said J. S. Beers
placed in his hands, as an attorney, for collection, the two notes
against Brittin, that said Scott executed his receipt therefor, as
an attorney, for collection, and that in payment thereof, he re-
ceived from Brittin the assignment of the sum of $1,490 of the
mortgage debt due by Stewart to Brittin, endorsed upon a copy,
and the original of said mortgage in the said bill mentioned,
and which parts of said answer defendant, Mason, agreed should
be considered as part of his answer; and of the deposition of
- Baldwin, which was also admitted over the objection of defend-
ants.

Upon consideration whereof, the court below held the assign-
ment from Scott to Mason invalid as against eomplainant Wal-
ker, except as to the amount of Scott’s fee with interest, making
$162.55, which sum was decreed to defendant, Mason, and de-
creed in favor of complainant, Walker, for the residue of the sum
transferred by Brittin to Scott to pay the debts which Brittin
owed to Beers, and which had been transferred to complamnant
by Beers.

From this decree, Scott and Mason appealed, or rather from
so much of it as preferred the equities of complainant, Walker,
to defendant Mason, to the $600 claimed by him, with interest
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thereon. And the complainant, Walker, appealed from so much
of said decree as allowed defendant, Mason, the sum of $162.58.

The whole matter at issue, in all three of these cases, is nar-
rowed down to a contest between Walker, the assignee of Beers,
and Mason, the assignee of Scott, the attorney for Beers, for the
sum of $600, part of the proceeds of the debt due by Stewart to
Brittin, and transferred by him in payment of said debt, the trans-
fer being however taken in the name of Scott instead of Beers.

Mason claims to have taken the assignment from Seott.with-
out notice of the claim of Beers, and for a valuable considera-
tion, and attempts to bring himself within the rule applicable to
negotiable paper, taken without notice of conflicting interests or
claims in the due course of trade and business for a valuable
consideration. This rule is evidently founded on grounds of com-
mercial policy with a view to giving credit to negotiable paper,
and is an exception to the general rule of law, that the right
owner may pursue and reclaim his property wherever, or in
whose hands so ever it may be found: and Chancellor KENT, in
the case of Bay vs. Coddington, 5 J. C. R. 54, well remarks that
this departure from the general rule, ‘‘ought not to be carried
beyond the necessity which created it.”> At the January Term,
1852, we had occasion to examine this point in the case of Ber-
trand vs. Barkman. The opinion, in that case, was delivered
after a full examination of authorities, and although the main
point upon which that case turned, differs from this, the rule which
distinguishes between cases which do, and such as do not come
within the exception to the general rule, is fully laid down and
sustained by authority, and from which it is evident that the
mortgage and an interest in the debt due by Stewart to Brittin,
is not negotiable paper receivable in due c¢ourse of trade and
business for a wvaluable considération, and does not come within
the spirit of such exeeption.

In this case, the notes placed in the hands of Secott for collec-
tion, were received by Brittin in payment for an interest in a bond
which Brittin held against Stewart. That bond was not nego-
tiable paper, or if it had been, it never passed either to Seott or
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Mason, nor was it assigned to either of them. It is frue that by
the assignment of an interest in the mortgage, the assignee ac-
quired an interest in the bond, commensurate with the amount of
the assignment, but the effect of all this was but to vest in Scott
and Mason, his assignee, an equitable right to demand and receive
from Stewart that much of the debt, and a corresponding interest
in the mortgage as a security for its payment.

But to place this case in its most favorable aspect for Mason,
who claims under Scott, suppose he had found the notes on Brittin
in the hands of Seott, and had bought them for a valuable consider-
ation, Mason would not thereby have had a right to collect them
from Brittin in preference to Beers, the real owner. This question
has been definitely settled by this court in the case of Kellogg & Co.
vs. Norris, 5 Eng. 18.

These notes were placed in Scott’s hands as an attorney for
collection, under a general retainer. His receipt shows this. An
attorney, under his general retainer, has no power to receive prop-
erty in payment for his client’s debt, not even depreciated paper:
nor can he liquidate a debt which he owes the debtor by crediting
the amount on his client’s debt, and a receipt given to the de-
fendant for the same, is no payment. (1 Wash. C. C. R.
453. 1 How. Miss. B. 557. 2 Sm. & Marsh. R. 83. 10 J. R.
220.)  Scott, the attorney, under his general retainer, could not
even have received payment in depreciated paper -currency,
though circulating at a small discount as money, as held in
those cases; much less then could he be authorized to receive
-other securities in payment of his client’s notes; and if he could
not credit one of these notes by taking in one of his own notes,
he should not be permitted to sell or dispose of his client’s debts
and if he should do so, upon an issue between his assignee and
the real and true owner of the debt, the assignee should not be
. heard to object that he was an innocent purchaser without no-
tice, and had actually paid out his money for this debt, and there-
fore the real owner, who never parted with his debt, nor author-
ized any one to part with it, must yield to his claim. If this is
law or justice, then, upon the same principle and rule, if one loan
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or hire his horse to another, who sells him and pockets the money,
should the owner of this horse find him in the hands of such
purchaser, he could not recover him, because the purchaser could
put up every plea in that case which was urged in this. He could
say, ‘I found this man, to whom you loaned your horse, in pos-
session of him; in good faith, I supposed the horse his, and paid
my money for him.””  This plea could not prevail against the
rightful owner, because he had never parted with his property

nor authorized any one to do so, and he would have an undoubted
~ right to reclaim his property wherever it might be found. And
so with all other property not within the exception to which we
have referred in favor of commercial and negotiable paper passing
in the due course-of trade and business for a valuable consideration;
and this exception, we have seen, is upheld alone upon grounds of
commerecial policy.

But it may be said, in this case, that Scott was not limited by
his general retainer, but acted under a special contract to col-
lect, in which discretionary power was given him in regard to
the collection of these debts. There is certainly nothing to war-
rant this assumption apart from Scott’s own answer. He says
that he received the notes from Beers, and receipted for them in
the usual form as a collector, without stipulating therein any par-
ticular fee, but that at the time he took the notes for collection,
and executed his receipt to Beers for their collection, it was agreed
between himself and Beers that, as it would require extraordi-
nary exertions to eollect the debts from Brittin, and, in consider-
ation of such extraordinary trouble to be performed by him,
which he agreed to perform, Beers promised to give him half the
debt collected, or nothing if he failed to make collection, and
conferred upon him discretionary power. But what that power
was, whether limited or unlimited, he does not state. Here then,
according to Scott’s answer, is an agreement to collect, part of
which is reduced to writing, the balance oral; and so long as the
written contract to collect remains in force, it should be held as
evidence of the entire contract, for it is but fair to suppose that
if the parties had intended to confer other powers or duties, or to
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have given other or different compensation than such as the law
or custom had fixed, that it would have been expressed at the
time. His counsel seem to have overlooked this rule in discuss-
ing the legal effect and merits of Scott’s answer, and insist that
his answer should be received as evidence, not only of the terms
and conditions of his undertaking and powers as a collector, but
also to establish the additional fact that he kept and performed
his contract by the use of great vigilance, legal skill and indus-
try in effecting this collection, or rather this transfer of a debt due
then for another debt due more than nine years thereafter. And
then, superadded to all this, that his answer should be received to
prove that he himself is entitled to half the debt which he re-
ceived from Beers and promised to collect. It is very true, as
they contend, that when the complainant makes an allegation, and
puts the defendant to answer it on oath, the whole of such answer,
as well that for, as against him, shall be received in evidence.

In order to give this rule its proper application, the points at
issue must be kept distinetly in view. In this case, the suit was
brought to subject mortgaged property to the payment of a debt
due to the complainant as the assignee of Beers. The assign-
ment of an interest in a debt secured by mortgage, had been in
the name of Scott, the attorney for Beers, and he is thus connected
with the transaction, and thereby made a party to the suit. As
the attorney for Beers, he could neither acquire nor set up any
title adverse to that of Beers. Scott was not called upon to de-
fend any contract made by him with Beers. The amount of his
compensation was not the question at issue, but he is charged
with having received the notes for collection. This he admits,
but sets up a new and distinet agreement made at the same time,
by which, in consideration of certain extraordinary services as a
collector, he was to receive a conditional fee of one-half the debt.
This was, according to his statement, an oral contract not embraced
in his receipt as a collector, but made at the same time. It
is not responsive to any allegation of the bill, but tenders a new
issue upon a contract asserting rights in himself. If this con-
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tract could in any event be available to Scott, he should have set
it up by a cross bill, or by answer in the nature of a cross bill,
and have called upon the complainant to answer, and to introduce
proof against the claim so asserted.

It would be a strange perversion of justice, if, in a suit for the
collection of a debt once placed in the hands of a collector, because
such collector had once been entrusted with the collection of the
debt, and by his acts had so altered the securities as to render it
necessary to make him a party to the suit, he should be permitted
to answer and set up a contract for his own benefit, not alluded to
in the bill and never heard of before, asserting title in himself to
half the debt (as in this instance,) or, upon the same principle, to
the whole debt; and to hold that his answer should not only be
evidence of such contract, but also of the performance of all the
conditions by him to be formed to entitle him to recover. A propo-
sition so manifestly unjust and contrary to the rules of equity
practice, cannot for a moment be entertained, and yet such is in
effect the ground assumed in this case.

But, independent of every other consideration, upon reference
to the record, it will be seen that, by express agreement of record,
the case was set for hearing upon so much of Scott’s answer as
omitted all this statement of a new contract in right of himself.
So that, in fact, the question is not properly presented in this case,
for by such agreement enumerating the parts of Scott’s answer,
upon which the case should be heard, all other parts of it was
excluded.

Returning from this review of the facts and the law which will
govern our decision, we have but to announce the conclusions at
which we have arrived. That the assignment made by Brittin to
Scott of so muech of the bond and mortgage debt on Stewart as
would pay and satisfy Brittin’s debt to Beers, was not such ne-
gotiable paper as comes within the exception of the general rule,
that the rightful owner may reclaim his property, wherever he
can find and identify it, and that Beers or his assignee had a
right to the sum so secured to be paid, even against Mason, an
innocent purchaser for a valuable consideration, in such cases
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must stand on the same general footing with all others, who buy
property in the market, subject to the rights and claims of the
true owner; and must, if he has been imposed upon in regard to
the title to such property, look for redress to the vendor who thus
imposed upon him. And that Scott, as the attorney for Beers,
under his general retainer as such attorney, had no power to sell
his client’s notes, nor had he power to exchange them for other
securities, and under such circumstances, it is optional with Beers
or his assignee to disaffirm such aet, and hold Brittin responsible
on his original contract, or to affirm such act of the attorney, and
take the securities which he received from Brittin. And having
elected in this instance to do so, his assignee is entitled to the
sum so transferred and assigned by Brittin to Scott in payment of
Brittin’s notes to Beers, and so the court below decided; and in
this, there was no error. We are therefore of opinion that the
decree of the circuit court should be affirmed, and that the defend-
ants Mason and Scott, who appealed therefrom, should pay the
costs of their appeal.

And this brings us to consider the remaining question, as to
the compensation to be allowed defendant Scott as a collector.
The bill does not make a specific charge of bad faith and abandon-
ment of his duty as a collector, and upon that charge deny to Scott
a right of compensation, but sets up his settlement of the matter,
and claims the benefit thereof. But the bill does set forth a mistake
or omission in the settlement of the debt with Britin, whereby Beers
sustained a loss of $66.68, which was not secured by the transfer
of an interest in the mortgage debt on Stewart. In equity and
good faith, Scott should make good this loss, which ocecurred by his
neglect or miscalculation. Beyond this sum, with the interest
thereon at the same rates allowed on the balance of the debt secured,
we think no deduction should be made. The circuit court therefore
erred in allowing Scott his full ecommissions as a collector without
deducting therefrom the amount of the $66.68, with interest from
the date of the assignment by Brittin to Scott for the benefit of
Beers.

The decree must be, for this error, set aside, and said sum of
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$66.68 deducted from the sum allowed Scott for commissions,
and a decree rendered in favor of Mason for such balance; and
that the complainant Walker recover his costs, and the cause be

remanded.

Warkins, C. J., did not sit.




