CASES
ARGUED AND DETERMINED

IN THE

Supreme Court of Arkansas

At the July Term, 1856.

Magruner Br AT, vE, THE STRTE Llani.

A note iven to the Bank of the State of Arkansas, for a debt past due, and
payable at a future day, including the interest then due and interest on
the whale sum to the day of payment, is not usurious (8. & G. Turner
ve. Miller. 1 Eng. R. 463.)

The Bank of the State of Arkansas permitted a debtor to renew his notes,
then due, and gave him time upon his debt, in consideration that he would
secure it by a mortgage upon property executed by a third person: this

Under the act of Laquidation. the Bank of the State of Arkansas was au-
thorized to take mortages to secure its debts: and if 1ts officers did not
strictly follow the directions of the law in taking such mortgages, they are
amenable for their conduct; but this would not make the mortgage null

and void
Appeal from Independence Circuit Court in Chancery.

The Hon. Beavrorr H. NurrLy. Circuit Judge.

Byres, {for the appellants.

We insist first: That the note and mortgage were executed
upon a nsurions eonsideration and void. Upon this point it is
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only nccessary to refer to our Revised Stat. p 614, see. 1, 5, 6, 7
and 8. 5 Barber S. (. Rep. 127, and the enrrent of anthori-
ties.

Second, That the Bank had no authority to make such a con-
tract, and that it was not biuding either upon the Bank or Pel-
ham or Magruder.

A ecorporation has no power except what is given by its in-
corporating act, erther expressly or ineidental to its existence.

Head & Amrvy vs. Providence R. Co, 1 Cond R. 371 Dart-
mouth College vs. Woodward, 4 Clond. R. 526.  Betts vs. Man-
ard, 1 Breese R. Appx. 14, State vs. Stibbens, 1. Stew. 209,
Beaty vs. Knowlton, 4 Peters R. 167, 171.  Beaty vs. Marine
In. Clo. 2. Johns. R. 109. People vs. Utica Ins. Co. Johns.
358, 7 Wendall R 24. 2 Cowen R. 699, DBarber 5. C. It
107. 1 Barher S C. R 127

We insist that as Pelliam and his securities were solvent and
able to pay, that the officers of the Bank had no authority to
change the security or to take mortgages or deeds of trust.
Because it was only to seenre doubtful debts that they had this
power.

And even if Pelham and his securitics come within the
“donbtful” list, and they had anthority to take a mortgage,
they conld not extend the tinie beyond two years

See Gth sec., Act approved 4th Tan'y, 18455 Acts ot 1549, p
72, sce. 6—1843, p. 194

S. H, Hempstead for the appellee,

Mr. Chief Justice Exarrsit delivered the opiion of the Court

This was a bill filed by the Bank of the State, in the Inde-
pendence Clirenit Court, against Charles B. Magrnder, Charles
H. Pelham and Miles Williams, to foreclose a mortgage.

The case made by the bill, 15 substantially as follows:

On the 2d of August, 1849, Charles H. Pelham executed to
the Bank hLis writing obligatory, of that date, for $6,259.50, due
at twelve months, in renewal of certain promissory notes pre-
viously made by him to the bank. At the same time, Charles
B. Magruoder, in consideration of such renewal, and for the pur-
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pose of securing the payment of said writing obligatory, exe-
cuted to the bank, a mortgage upon the north-west quarter of
sec. 0, T. 13 north, range 6 W., lving in Independence county,
on Polk Bayou, and on which tract were sitnated the **Pelham
mulls,” subject to the condition that, on the matnring of the
writing obligatory, Pelbam should have the privilege of renew-
ing it by payiug ten per cent. upon the amount due, with ad-
vance interest at seven per cent. per annum; and thus to renew
from year to year, nntil the debt was extinguished ; and if at the
matnrity of the bond. or any subsequent renewal thereof, Pel-
ham should fail to renew or pay the debt, the mortgage was to
became absolute, ete.  That Pelham had failed to make any re-
newal or payment.

That, subsequent to the mortgage, Magruder had made some
conveyance of the mortgaged prewises to Pelbam: and  that
Williams oceupied thein as tenants, ete.  Prayer for foreclosuie
and sale, ete.

Williams made default: Pelham demurred to the bill, and
Magrnder answered.  Final decree in accordance with the
]11‘;1}:@1' of the hall, and appesled by the defendants

The ponts of defence made by the demnrrer of Pelham and
the answer of Magruder, will be eonsidered together.

1. It is insisted that the morteage debt was usurious.

The facts in relation to the orvigin of this deht, seem to be as
follows :—Prior to the act of 31st Januvarv, 1843 placing the
Poank in liquidation, Pelham was indehted to the Bank upon

notes discounted for him, and renewed them under the provis-
irms of the act. In such renewal, he gave his note, with W. T..
MeGuire, James E. Pelham and Thomas J. Carter. securities.
for $4000.00, dated 1st July, 1844, due at twelve months, On
the 1st October, 1844, he gave the hank another note, with the
two persons last named as seeurities, for $1.000.00, due at
twelve months, in substitution of indebtedness of Joseph H Eg-
ner to the Bank  That some time after these notes were due,
the Bank bronght suits mpon them, against the makers, and
while the snits were pending, the Bank and Charles H. Pelham
made an agreement that the two notes should be consolidated.

o

[
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that Pelham should pay four vears hack interest at the rate of
eight per cent, per aunum, and a curtail of $750, and seven per
cent. advance iterest for one year, and that lLe should gve a
new note payable at twelve months, with the privilege of re-
newing at the end of each year, by paying ten per cent, curtail
on the amount of the debt, and advance interest ou the residue
at seven per sent. per annum; to seenve the payinent of which
note, Magruder should execute the mortgage, ete.: Thus—

The one note for } . $4,000.00
Interest thereon for 4 years at 8 per cent. 1,280.,00
The other note for. o 1.000.00
Interest added for 4+ years at 8 per cent.. - 320.00
Malking . $6,600.00

Churtail on this som . R 750.00
Balance due........ .. $5,850.00

Advance mterest on this snm at 7 per eent 10950
Total . . . . ... $6,25%.50

And according to the above agreement, Pelham gave the
bond, and Magruder the mortgage in question to secure to the
Bank the amount due to her as by the ahove stateinent.

The ecounsel for the appellants has not pointed out what pu
trcular feature of this contract makes 1t, 1n his yundoment, usnvi
ous ; nor have we heen ahle to discover the usuary.

The Bank did not charge more back mterest npon the two
notes of Pelham, venewed hy the mortgage bond, than she was
legally entitled to.  The law alluwed Ler infevest at 8 per cent.
npon notés payahle at twelve months.  (Acts of 1838, p. 11.)
And where she had to put the notes in snit, as it serms she did
Pelham's notes, she was authoried to collcet ten per  cent.

(Acts 1837—enlled session, p. 136.) In the ahove statement,
Pelham 1= charged with $1,280 on the $4,000 note, and $320 on
the $1,000 note, making an aggregate back interest of $1,600.
‘The band and wortgage bear date 2d Aungnst, 1849, The note
for $4,000 was due the 1st of July, 1845, and the interest upon

it from that time to the date of the mortgage, at eicht per eeut.
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was $1,507.52.  The note for $1,000 was due 1st October, 1845,
and the interest upon it, at the same rate, to the date of the
mortgage, was $307.32, making an aggregate of back intcrest,
actually due npon the two notes, at the date of the mortgage,
of $1,614.84, briug an excess of $15.84 above the amount of
back intcrest with which Pelham was eharged by the agreement
between him and the Banl.

The curtail of $750 paid by Pelham did not extingush the
hack interest by $850, and this balance of interest was ineluded
in the bond, and thus he was subjected to compound inturest;
Bt this was not usnrious, as deeided by this eourt, in S. & .
Turner v. Malled, 1 Eng R. 463.

Pelham, mstead of paying the advance interest of seven per
cent., at the time of executing the hond, according to banking
nsage, retained it in his own hands, and mserted the amount
of it ($409.50) as part of the prineipal in the bond, which was
made payable at twelve months withont interest nntil  after
dune. There was surely no usuary in this, Tt was to his advan-
tage,

5 Tt 1 also insisted for Magrwler that the mortgage was
without eonsideration and void.

No consideration moving from the ha

: to him was neeessary
(v malke the mortgage valid.  He had the veht to Iind himself
in writine for the payment of Pelham’s debt.  The bank per-
mitted Telham to venow his notes, and gave him tine upon the
dcht, in consideration that he wonld secnre it hv Magrnder’s
marteave  This was a valid, leeal congideration for the mort-
vave. 2 Went's Clom | 465

a. Tt is insistcd, moreover, that the morteaze is void. for want
of power in the hauk to take 1t.

The hank was anthorized by its charter, to fale mortgages
as collateral seenrity, sec. 65 and to loan money on morteacss
upon real property.  See. 20, 21, 23, 24, Aets 1836, p. 17.

By the act of 21st January, 1843, (Acts 1842, p. 77), placine
the han in liquidation, its eorporate existence was mnot de-
stroved, but its powers were abridged, Tt privilege to disconmt

notes, ete., or to loan money in any manner, (scc. 1) wag -
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praled; but its corporate powers to collect iu, and pay off its
debts, and to hiquidate and close np its lmsiness, weie continned ;
(sec. 28, Underlill v. State Bank, 1 Eug. 135.)

By the 10th section of the act, debtors, who might ecome for-
ward within ninety days after their debts were due (gee. 9.) and
pay all arrearages of interest and ealls, were allowed to renew
their notes for one year, by giving satisfactory =ecurity, and
paying interest i advance at seven per cent., and the Receivers
were required so to regulate the ealls on the notes, when thev
became due, that the debts would be paid off within ten vears,
by regular annual calls.

By the 12th scction, the Receivers were required to keep a
vigilant eye npon the debtors, and were made hable upon their
official bonds, if debts were lost hy neglect or earclessness on
their part.  And it was made their dnty, “in all cases where
the security was donbtful, to obtain, if possible, additional seeu-
rity: and to this end, they wight, if necessary, extend the time
of payment, and take mortgages and deeds of frust. in the name
of the hank, npon anv property, cither real or personal.” ete
And generally, “in all cases of doubtful or insolvent debts,” the
Receivars were authovized "“to pursue such a conrse, and make
snch mrrangements in regard to them, as their judement might
dietate to b2 most advantaweons to the bank of the State.”

By the act of Tannary 4th, 1845, ( Acts 1844 . 47, the of-
tree ot Execcutive Receiver, created by the liguidation act of
1543, was aholished, and the completion of the process of lignida-
tion was entrnsted to a Financial Recetver, and an attornev for
the prinvipal bank, and each of the branches B the 3d cep
tion of this act, it was made the duty of the attorney to preparc
all deeds, mortgages and other instruments of writing, which
they or the Receivers, might deem necessary to promote the in-
terest of the Banl, ete,

The €th section provides: “That it shall he the duty of said
Receivers and attorneys to keep a“vigilant eye upon all persons
indebted to said Bank, and if any debt be lost from the evident
negleet and earelessness of said’ officers, they, or cach of them

shall br held liable on their official bonds: and it shall be the
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dnty of ga1d fmaneial recervers ond attorneys, in all cases where
the seenrity is donbiful, to obtam, if possible, additional security.
To this end, they may, if necessary, cxtend the time of payinent
not over two yeais, take mortgages and deeds of trust in the name
of the bank, wpon anv propeity, rcal ropersonal,” ete., cte., © 7

5

“# # and. penerally, in all cases of donbtful or insolvent debtors,
said officers may pursue such a course, and make such ariange-
ments in rvegard to them, as their judgment may dictate to he
most advantageous to the bank.”

Tt is manifest fromn these enactments, that the hanl possessed
express and divect power fo tae mortzages for the purpose of
securing the paynient of debts due to her, even if this was not a
power ineident to hor geneial rights as a creditor fo seenre and
eollcet her debts by the ordinary legal means allowed fo eredit-

avs generally

Pt the covmeel tor the appellants takes two specifie objections
to the validity of the morvtonge  The first is, that the hank
could anly take a mortzage where the seevrity tor the debt was
doubtfnl ; and it iz averred in the answer of Magrnder that the
seenrities of Pelliam npon the notes for which the mortgage
bond was suhstituted, were good and solvent, and amply rve-
sponsible for the debts. Tlis counsel also insists that the depo-
sitimns read npon the hearing prove this to he trne: and morc-
over. that the morteaced property taken as o snbetitute for the
presonal seenrity, which the hank hadl hefore, was not worth
over $2,400—not uear the valne of the debt

We are not suie that the depositions prove that the officers of
the hank had ne gronnds to donbt the solvenev of Pellbam’s se-
enritics at the time the mortoace was talen.  W. T. MeGuire
serms to have heen reparded as the most responsible one of the
srenrities, and vet it appears that his indebtedness, at the time.
as principal and esenrity, amowmted to over $25,000, most of
which was in snit: and the witnesses do not value his proper-
tv at so large a snm.  But let all be coneeded that is claimerl
hv the eounsel for the appellants, and the arpument amonnts to
this: the hank had safe and sufficient personal seenritv for Pel-
ham's debt, but her officers unwisely and by mistake, or in dis-
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regard of the duties imposed on them by law, survendered the
personal security, and took Pelham’s individnal bond for the
debt, with M'wrud cr's mortgage upon property not worth half
the amount of the deht, therviore the mortgage is null and void,
and the bank wust lose the only sceurity whlch she now has—
in other words, that by an improvident arrangewment of her of-
ficers, she has lost part of her debt, and therefore she must lose
it all! This can he neither good law, nor sonnd logie : the state-
ment of the arguinent refntes it.

The second speeific ohjection to the validity of the wortenge,
token by the counsel of appellants, 15 that 1t extends the tinne of
payment for ten years, when, by the 6th seetion of the act of
January 4th, 1845, nhove copied, the officers of the hank were
not authorized to extend the time of payment. upon mortgage,
niore than two vears,

This 1’»1'm*1‘5i011 of the Statute must be regarded as diveetory,
aud theze 1s 1o good reason, founded in publie poliey, why a
departure from it should make the contract null and void as n
cases of confracts made m violation of the gammg or msury
laws, or other laws attecting public morals,

Tt the officers of the Bank did not strictly follow the diree-
tions of the law in taking the mortgage, they ave amenable to
the appropriate authorities for their conduet, but there is no
principle of law, applicable to such eascs, that wonld warrant ns
in holding the mortgage to be null and veid.

The decree of the conrt helow is affirmed  and the time tixed
by the cowrt for the sale of the mortgaged property havine
passed, the canse will be remanded, with instructions to the
conrt to make the necessary orders to exeente the deeree.




