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CamvpeELL ET AL. vs. CaAMPBELL ET AL.
‘|

\

On the 6th January, 1845, Campbell domiciled in this State, where his property
\ was, made his will as follows:

““‘Ttem 2. T bequeath all my property to my
brother 8. C., my sisters, J. B., M. C. and F. A. C, to be equally divided

among them, after deducting therefrom five thousand dollars, which I be-

queath to Viney, a yellow girl, and $100 to my uncle J. N.

sister M. to take charge of the above named Viney, and take care of her
until she arrives to the age of fifteen years, when she is to be free, and re-

e

3d. I wish my
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514 CampBELL ET AL. vs. CAMPBELL ET AL, [13

ceive her legacy. 4th. I wish my uncle J. to receive his $100 out of my
next crop. 5th. Should the girl Viney die before she arrives to the age of
fifteen years, it is my wish that the legacy go to my sister M. I appoint
my brother S. executor of my estate.”” The testator died without lawful is-
sue. The girl Viney was his daughter, by one of his slaves; and, at the
time of his death, was about three years old: Hgerp, That to carry out what
appeared to be intention of the testator, derived from all the provisions of
the will, the effect of the devise was to liberate Viney immediately on his
decease, and place her under the guardianship of his sister, until she arri-
ved at the age of fifteen, and that the legacy of $5000 to Viney, was clearly
a vested ome, and that the executor was authorized to turn it over to her
guardian, so that the interest, or income of it, could be appropriated, if need
be, to her maintenance.

In coming to this conclusion, the court does not intend to sanction the doc-
trine that, in this State, a bequest to a slave, by present words of gift,
would have the effect of liberation.

The act of January 20th, 1853, (Dig., chap. 75,) prohibiting the emigration of
free negroes into this State, did not repeal, by implication, chap. 63, Di- ,
authorizing the emancipation of slaves by deed or will,

Appeal from the Chancery side of Chicot Circuit Court.

S. H. HempstEAD, for the appellants. The act allowing owners
of slaves to emancipate them by last will and testament, or by
deed, (Digest 476,) was impliedly repealed by the act of 20th
January, 1843, relative to free negroes, which provides that no
free negro, or mulatto, shall be permitted to emigrate to, or set-
tle in this State, after the first day of March, 1843. The inten-
tion of the law is plain; it was to prevent the increase of free
negroes, and upon principles of public policy, that intention
ought to prevail. The act of 1843, prohibiting the immigration
of free negroes and mulattoes into the State, requires those then
residing here, to give bond and security for their good behavior,
but makes no provisions for those subsequently manumitted, and
if they may be manumitted, they would remain without giving
bond. If free negroes are not suffered to settle in Arkansas, it
would seem to follow, as a necessary consequence, that they
could not be emancipated. There is, therefore, such inconsis-
tency in those acts, that the latter operates as a repeal of the
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first without express words of repeal. 2 Bwbb 96. 1 Ham. 10.
10 Wash. C. C. R. 691. Harper 101. 3 A. K. Marsh. 70.

But if a person may emancipate his slave by deed or will, the
act of manumission must take effect immediately, or not at all;
and, as this cannot take effect immediately, it is void, and the
property descends to the next of kin. Bryan vs. Wadsworth, 1
Dev. & Bat. 384.

A devise to a slave is void; and such person cannot take by
sale, devise, or descent. Wheeler on Slavery 57, note. Cunning-
ham vs. Cunningham, C. & N. 353. A devise for the maintenance
of a slave, is void. 1 Taylor’s B. 200. 2 Call 319. 1 Stewart’s
Rep. 320.

Pire & Cummins, for the appellees. If the legacy, in this case,
had been to a free person, it would have been a vested one. 2
Williams on Exrs. 958. 1 Roper on Leg. 563. Bolger vs. Mack-
ell, 5 Ves. 509. Jackson vs. Jackson, 1 Ves. Sr. 217. Boon vs.
Sinkler, 1 Bar. 369. Lemonnier vs. Godford, 6 Har. & J. 472.
Caldwell vs. Kinkead, 1 B. Mon. 231. 1 Roper 554, 556, 576, 601.

‘Whether this is a vested legacy or not, still it operates an
emancipation, because the legacy cannot take effect without it.
Hall vs. Mullen, 5 Har. & John. 190. Le Grand vs. Darnall, 1
Peters 669.

There is no objection to a gift of freedom to take effect at a
future period. (Fanny vs. Bryant, 4 J. J. Marsh. 368. Case of
Tom, 5 J. R. 365. Jameson vs. Emmeline, 5 Dana Rep. 207. Mc-
Cutchen vs. Marshall, 8 Peters 220. 5 Call 311. Harper 20. 2
Rand. 228. 1 How. S. C. 1. Leech vs. Cooley, 6 Sm. & Marsh.
73.) And provision may be made for the maintenance of the
legatee out of the interest of the estate. Blackburn vs. Hawkins,
1 Eng. 50. 3 Bro. C. C. 60. 2 Roper 1257. 2 P. Wms. 21.

Mr. Chief Justice WaTkiNg delivered the opinion of the Court.

This was a suit in chancery in the Chicot cireuit eourt, and
from the record before us, the case appears to be this: On the
6th January, 1845 Duncan . Campbell, domiciled in Arkansas,
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where his property was situate, made and published his will in
the State of Mississippi, where he had gone temporarily on a
visit. The provisions of the will are as follows: ‘‘Item 2. I be-
queath all my property to my brother Samuel. Campbell, my sis-
ter Jane Bickerstaff, Mary Campbell and Flora Anne Campbell,
to be equally divided among them, after deducting therefrom five
thousand dollars, which I bequeath to Viney, a yellow girl, and
one hundred dollars to my uncle, John Nicholson, of Marshall
county, Miss.: 3d. I wish my sister Mary to take charge of the
above named Viney, and take care of her until she arrives to the
age of fifteen years, when she is to be free and receive her lega-
c¢y: 4th. I wish my uncle John to receive his hundred dollars out
of the next crop: 5th. Should the girl Viney die before she ar-
rives to the age of fifteen years, it is my wish that the legacy go
to my Sister Mary. I appoint my brother Samuel executor of my
estate.”’

The testator died without any lawful issue. The girl Viney
was his daughter by one of his slaves, and at the time of his death
was about three years old.

Samuel Campbell qualified as executor on the 7th of October,
1845, and continued to act for near two years, when he was re-
moved by the prdbate court, on the motion of his securities, for
alleged breaches of his trust, and on the 7th July, 1847, letters of
administration, with the will annexed, were granted to Cornelius
Campbell.

On the 3d January, 1848, Samuel Campbell and Jane Bicker-
staff, Mary and Flora Anne Campbell, with their husbands, ex-
hibited their bill of complaint against Cornelius Campbell, indi-
vidually and as administrator, and against the other appellees
and their husbands, Cornelius Campbell and the other female de-
fendants being also the brother and sister of the testator. The
bill, which was subsequently amended so as to make Viney a
party defendant, proceeded on the ground that the bequest to Vi-
ney and so much of the will as purported to emancipate her, were
contrary to law and public policy, and void; and, notwithstand-
ing the will, Viney continued to be a slave and the property of
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the estate. That, as general legatees by the terms of the will,
they were entitled to the whole estate after the payment of debts
and the specific legacy of $100 to Nicholson. That more than
two years had elapsed since the grant of letters testamentary,
and no debts of any consequence remained to be paid. That the
defendants claimed to be entitled as next of kin to distributive
shares of the estate, and prayed that Cornelius Campbell, the
administrator, might be decreed to account and turn over the en-
tire residue of the estate to them after the payment of debts. -

Pending the suit, it being made to appear, to the chancellor,
that Samuel Campbell, while he was executor, had removed Vi-
ney to parts unknown, and sold her as a slave, she was declared
to be a ward in chancery, and the court made a rule upon him
to produce her by the next term. He failing to do this, was im-
prisoned for contempt. The guardian ad litem of Viney being
directed by the court to ascertain where she was and reclaim her,
he at length found her in Missouri, where the executor had sold
her, and recovered possession of her by habeas corpus.

Cornelius Campbell and Viney answered—a decree pro con-
fesso being taken against the other defendants. Cornelius Camp-
bell rendered an account of the entire estate which had come to
his haads as administrator. His answer and exhibits showed that

_the appraised value of the land and the proeceeds of the sale of

the negroes and personal property, which the executor had not
removed or wasted, would not amount to five thousand dollars,
and that the executor had removed from the State and was in-
solvent. The answer insisted that the intention of the testator
was, as he often expressed during his lifetime, to liberate Vi-
ney, and as the estate had turned out, the bequest of five thous-
and dollars to her was virtually a bequest of the whole estate;

- and which, in the event of her death before arriving to the age

of fifteen years, aceording to the will of the testator, would go to
his sister Mary, so that the complainants had no exclusive right
to the estate as general legatees. Viney answered, claiming that
she was entitled to her freedom under the will, and to so much




518 CavPBELL ET AL. vs. CaMPBELL ET AL, [13

of the estate as was necessary to make up the legacy bequeathed
to her.

On the hearing, the court decreed that Viney was free by the
will; that the legacy of five thousand dollars was vested in her im-
mediately on the testator’s death; and because, so far as then
appeared, the estate was not worth more than five thousand dol-
lars, the bill was dismissed, and Cornelius Campbell having given
bond and security, as required by the order of the court, was ap-
pointed guardian for Viney.

It is contended, for the appellants, that the act of 20th of
January, 1843, is by necessary implication a repeal of so much
of the Revised Statutes, which went into force on the 20th of
March, 1839, as authorized the emancipation of slaves; and 24,
if it is not, that the devise in this case being to take effect in fu-
turo, and not in presents, upon the consummation of the will by
the death of the testator, the bequest is void under our statute
and upon grounds of public policy. On the other hand, it is
argued for the appellees, that the legacy to Viney must be regard-
ed as a vested one and a present gift of freedom, in order to up-
hold the clear intention of the will; and if this is not so, various
authorities are cited in support of the position that a future or
prospective emancipation, whether by deed or will, is valid, and
that the legacy of five thousand dollars to Viney is not void, and
does not lapse for want of present capacity in her to take.

According to the view we take of this will, the consideration
of most of the questions discussed at bar, is necessarily waived.
The leading rule in the construction of wills, is to give effect to
what appears to be the intention of the testator, in view of all
the provisions of the will; and if this intention can be ascertained,
it should be carried out, unless contrary to law or against public
policy. A careful examination of the will in question, leads us
to the conclusions that it was clearly the intention of the testator
that Viney should be liberated immediately upon his decease:
not merely by reason of the bequest to her of $5,000, by present
words of gift, for we should be loath to sanction the principle at
this day, and with reference to the condition of slave property in
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the southern States of this Union, that a mere bequest to a slave
would operate as an emancipation: not merely by reason of the
intention of the testator as manifested, that in case of the death
of Viney before she arrived to the age of fifteen years, her legacy
would go to his sister Mary, but because the will no where con-
templates that Viney should serve any one, or remain in a state
of slavery until she attained the age of fifteen years. Notwith-
standing the expression in the third clause of the will, that Viney
is to be free at the age of fifteen years, and receive her legacy,
it is coupled with the wish of the testator that his sister Mary
should take charge of Viney, and take care of her until she ar-
rived at that age. So, that if the testator had said, in so many
words, that he liberated Viney, and committed the testamentary
guardianship of her to his sister Mary, until she arrived at the
age of fifteen years, the effect would, in our judgment, have been
the same. Considering that Viney was the child of the testator,
that she was of tender years, that it was necessary, under our
staitute, for him to make some adequate provision for her sup-
port, to prevent her from becoming a charge on the publie, at
the same time confiding the care and custody of the child to one
of his nearest relatives, for whom he signified his preference over
all others, the will appears to be as sensible and judicial a one,
albeit not technically framed, as any man in the unhappy condition
of the testator, could well have made.

According to this construction of the will, the legacy to Viney
was clearly a vested one, under Moody vs. Walker, (3 Ark. 147,)
and the executor or administrator, with the will annexed, would
be authorized to turn over to the guardian of Viney, the legaecy
bequeathed to her, so that the interest, or income of it, could be
appropriated, if need be, to her maintenance, coming fully within
the decision in Blackburn vs. Hawkins, 1 Eng. 51.

‘We may agree with the counsel for the appellants in the con-
clusion to which his argument tends, that under the constitution
and laws of this State, the power to emancipate slaves is derived
from the statute, and can only be exercised in the mode directed
by the statute. That the act of emancipation cannot be treated
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as a contract between the master and the slave, or with any per-
son for his benefit; but, as an act of renunciation, on the part of
the master, and until it is consummated either by deed or will,
in the public and solemn manner required by law, the right of
the master, or his legal representatives, to absolute dominion and
property in the slave, remains unimpaired. But the inquiry is,
if there is anything in the act of the 20th of January, 1843, which
inhibits the emancipation of slaves, by a repeal of the pre-exist-
ing law. By the statute of 1839, (Revised Statutes, title Emanci-
pation,) the legislature, in acecordance with the authority confer-
red by the constitution, enacted that the owner of slaves may
emancipate them by last will and testament, or by deed, attested
by two witnesses; and acknowledged or proved in the circuit court
of the county where he resides. After declaring the effect which
such emancipation shall have, to make the slave as fully and
perfectly free as if he had been born so, the statute proceeds to
save the rights of all creditors of the person emancipating prior
to the emancipation, as if the same had not been made, and pfo-
tects the rights of the public by providing that the person eman-
cipating the slave, and his estate shall be held to support and
maintain the slave, if not of sound mind, or over the age of forty-
five years, or being a male, is under the age of twenty-one years,
or a female under the age of eighteen years.

By the statutes of 1839, in force at the same time, (ch. 103, title
Negroes and Mulattoes,) it was enacted that no free negro or
mulatto should thereafter be permitted to emigrate to, or settle
in this State, unless he complied with certain requisites, that is,
within twenty days after his arrival, to produce to the clerk of the
county court of the county in which he wishes to settle, a certifi-
cate of his freedom, and enter into bond to the State of Arkan-
sas, for the use of any county that might be damnified, with se-
curity in the sum not less than five hundred dollars, conditioned
for his good behavior, and to pay for his support, in case he
should, at any time thereafter, be unable to support himself, and
become chargeable to any county. The penalty on conviction
of any free negro or mulatto, for a violation of this law, was fine




P

ARK.] * CampBiLL E1 An. ¥s. CampBELL ET AL 521

and imprisonment, until the fine be paid, or until he be discharg-
ed according to law, and a sentence that he immediately depart
the State. At the same time, and as part of one general system
of laws, there was enacted a statute, (Digest of 1839, title Free-
dom,) regulating the mode of suit, according to which any per-
son, illegally held in slavery, might assert his right to freedom.
The act of the 20th of January, 1843, .the title of which is, ‘“An-
act to prohibit the immigration and settlement of free negroes, or
free persons of color, to this State,”” was designed to prevent the
increase of free negroes in this State by immigration from abroad;
being an absolute prohibition under severe penalty to such immi-
gration or settlement after the 1st of March, 1843, while as
to those already residing here, or who might immigrate prior to
the 1st of March, 1843, provisions were re-enacted equally strin-
gent, by which they were required to produce and record the evi-
dence of their freedom, and give bond for their good behavior
and ability to maintain themselves, This act contains an ex-
press appeal of so much of chap. 103, before referred to, as is in-
consistent with it, but no allusion is made to the title ‘‘Emanei-
pation,”” and thought the act of 1843 implies a change of policy,
as to the increase of free negroes, we cannot intend that it is a
repeal by implication of the law authorizing emancipation, if
both ean stand and have effect, without doing violence to either.
Even in those States where emancipation is prohibited, (unless
done by act of assembly) there seems to be no objection to a
deed or will liberating slaves, if it provides for their speedy re-
moval out of the State. (Leech vs. Cooley, 6 S. & M. 93. Wade
vs. the Am. Colowization Society, 7 S. & M. 663. Cooper wvs.
Blakely, 10 Georgia 263, referring to Vance vs. Crawford, 4 Geor-
gia 446.) Our statutes contain no such express prohibition, the
effect of which would be to impose upon other States, the burthen
of an unfortunate class of population, which we have thrown off
as insupportable. We will not imply such a prohibition, be-
cause it would imply a want of comity to our sister States. The
act of 1843 was not retaliatory, but a measure of self-defense,
declaring that while this State will not be infested with the free
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negroes of other States, we will tolerate the evils resulting from
the emancipation of our own slaves, until such time as the sense
of the people may require an avowed change of policy.
~ We understand the decree of the circuit court to be, without
prejudice to the right of the appellants, to institute proceedings
anew against the administrator, whenever it can be made to ap-
pear that the assets of the estate exceed the debis and specific
legacies. On the case made before it, the decree is, in our opinion,
right, and ought to be affirmed.




