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BENNETT vs. THE STATE.

The defendant was indicted for breaking the Sabbath, by retailing goods. The
testimony on the trial was, that the witness came into the defendant’s store,
by the back door, on Sunday, and applied to him to buy goods, which the
defendant refused to sell to him on account of its being Sunday. The wit-
ness then helped himself to the goods, without being prohibited or permitted
by the defendant, who 1id not charge them in his account against the witness,
nor did he at any time demand pay, but on a subsequent day received pay
from the witness for the goods. Defendant was convieted, and the court
refused him a new trial: HeLp, That it was the province of the jury to de-
termine the fact whether the defendant intended the transaction to be a sale,
and they having found against him, and there not being a fotal want or
failure of evidence to sustain the verdict, this court affirms the judgment of
the court below by refusing a new trial.

Appeal from Lawrence Circuit Court.

Famrcanp, for the appellant, contended that the facts proven in
the case are ‘‘actually insufficient to support the verdict and judg-
ment,”’ which ‘“‘must be taken to be without evidence in every
essential ingredient of the finding;’’ that in criminal cases, the evi-
dence of guilt should be conclusive. 1 Sterk. Ev. T Am. Ed. 543,
545, 578, 588.  Swift’s Ev. 151.  Com. vs. Welch, 2 Dana 330.
U. 8. vs. Brig Burdell, 9 Pet. 691. 1 Phil. 195, 197. Cowen &
Hill’s Note, n. 371, p. 483.

CLENDENIN, Att. Gen., contra.

Chief Justice WaTkINS delivered the opinion of the Court.

The defendant was indicted under the statute against Sabbath-
breaking. The count to which the evidence applied, was that
for retailing goods on Sunday. The jury found the defendant
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guilty, and he excepted to the overruling of his motion for new
trial, setting out the evidence. No question of law was raised in
the court below, and the only point made or argued here is, that
the evidence was not sufficient to warrant the verdiet of the jury.

If it were the province of this court, sitting as a jury, to pass
upon the sufficiency of the evidence, we might hesitate, according
to our impressions of it, as contained in the bill of exceptions, to
find the appellant guilty of the offence charged. The substance of
the testimony was, that the witness ecame into the appellant’s store,
by the back door, on Sunday, and applied to him to buy goods,
which the appellant refused to sell him on account of its being
Sunday. The witness then helped himself to the goods, without
being prohibited or permitted by the appellant, who did not charge
them in his account against the witness, nor did he at any time
demand pay, but on a subsequent day received pay for the same
from the witness.

The jury had to enquire whether the act of the witness was a
trespass, or did the appellant intend to give away the goods, or
did he intend at the time that the transaction was a sale of them to
the witness. The jury must have found that the appellant con-
sidered it a sale, and we cannot say that there is a want or failure
of evidence necessary to uphold such conelusion. There is no rea-
son, nor any rule of law, which would authorize the court of errors
to disturb the verdict; and, according to Hubbard vs. The State,
(5 Eng. 378,) and Bivens vs. State, (6 ib. 463,) the judgment will
be affirmed.




