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ScoGeIN vs. TavLor ET AL.

The act of 3d February, 1843, (Digest, ch. 84,) to abolish imprisonment for
debt, repeals, by implication, so much of ch. 111, Digest, as conferred power
upon the master in chancery to issue writs of ne exeat.

The court does net admit, however, that the master in chancery, in any case,
can issue such writ, even if a statute should be passed to that effect, or that
under the general powers of that officer he can do so. See Kennedy Ex parte,
6 Eng. 599.

There being no law authorizing the master in chancery to issue a writ of ne
exeat, parties suing out such writ from the master, cannot justify an arrest
and imprisonment under it.

Appeal from Dallas Curcuit Court.

WATKRINS & CuUrraN, for the appellant. The writ of ne eveat’
having been issued by the master in chancery, was void, and will
not justify the acts of the party who caused it to be issued. (Ken-
nedy Ex parte, 6 Eng. 598.) A ne exeat, as well as an injunc-
tion, is a writ issuing by order of the court of chancery. (2 Sto.
Eq. 685.) Either of the writs can issue without a judicial order
or sentence allowing them; and as a master in chancery cannot
grant an injunction, as decided in Kennedy Ex parte, so neither
can he issue, of his own order, a writ of ne exeat.

The statute abolishing imprisonment for debt inhibits the is-
suance of any writ to restrain the personal liberty of a debtor,
except in cases of fraud sustained by affidavit, (Dig. 588;) and
under that statute, the chancellor or judge exercising chancery

jurisdiction, may issue the writ of ne exeat.

Pike & CumiNs, contra. The act authorizing the master in
chancery to grant writs of ne exeat, (Dig., ch. 111, sec. 1,) is not
repealed by the act of 3d February, 1843, (Dig., ch. 84,) in ex-
press terms. If there be any repeal, it is merely an implied one.
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Implied repeals are not favored, and the rule is that a repeal
will not be implied where both statutes may be made to harmo-
nize and have full effect. Dore vs. Gray, 2 T. R. 365. 15 East
377. Bowen vs. Lese, 5 Hill N. Y. 221. 24 Pick 296. 20 Pick.
407. Pease vs. Whitney et ol., 5 Mass. E. 380. 1 Litt. 356. 6
Sm. & M. 628. Brown vs. Haff, 5 Paige B. 235.

The act of 3d February, 1843, is not in conflict with the 1st sec.
of chapter 3, and both are in full force: no reason can be given to
show that the legislature ever intended to mutilate the remedy;
nor is there any just rule of construction by which the subsequent
law can be held to be a repeal of the former.

But it is urged that the act authorizing masters in chancery to
issue writs of ne exeat is unconstitutional; and it is insisted that
the case of Kennedy Ex parte, (6 Eng.,) is conclusive upon this
case. The writs of injunction and ne exeat do not stand upon the
same grounds, and are not similar in their nature or offices. An
injunction is never issued except in the exercise of judicial dis-
cretion upon the particular facts presented. It may be granted or
refused. The office of a writ of ne exeat is entirely different.
It is in the nature of equitable basl, and is a writ of right. (2 Sto.
Eq., sec. 1464, 1469, 1470. Black vs. Holm, 1 Jac. & Walk. 413.
1 Price Ex. R. 406. 2 Wash. C. C. R. 130. Johnson vs. Clen-
denin, 5 Gl & John. 463. Gibert vs. Colt, 1 Hopk. 496.) There
is nothing in the office of a writ of ne exeat requiring the exercise
of judicial power, which means the hearing and determining liti-
gated points between parties. State of Rhode Island vs. State of
Massachusetts, 12 Peters T18.

Mr. Justice WaLKER delivered the opinion of the Court.

This was an action of trespass, vi et armis instituted by Scog-
gin against William J. and George W. Taylor, for arresting and
imprisoning him. The defendants justified the imprisonment of
the plaintiff under a writ of ne exeat issued at their instance, by
a master in chancery. To this defense, the plaintiff demurred
upon the ground that the master in chancery had no power to is-
sue such writ, becausg there was no statute in force authorizing
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him to do so, and also because, admitting such statute to exist,
the power to hear a bill for ne exeat, to determine the sufficiency
of the application, and to order and grant such writ, is a Judicial
power which belongs under the constitution to the courts and ju-
dicial officers.” The demurrer was overruled, and the plaintiff
excepted, and by writ of error has brought the case to this court.

Prior to the 3d of February, 1843, there were several statutes
in force under which the debtor might be imprisoned. They were
part of a general code of revised statutes, declared in forece 20th
March, 1839. By the 1st sec. of ch. 3, Rev. Stat., power was con-
ferred upon the judges of the supreme or circuit courts in vaca-
tion, or to the master in chancery in each court to issue writs of
ne exeat. On the 3d February, 1843, an act was passed abolish-
ing imprisonment for debt. By the 1st section of that act, it was
provided, ‘‘That imprisonment or restraint of the body upon ori-
ginal, mesne or final process issuing out of any of the courts of
this State, or from any officer of any such court, or from any ma-
gistrate in any civil action whatever, shall not be allowed or per-
mitted: nor shall any process, either original, mesne, or final is-
sue in any civil action from any of the courts of the State, or
from any office of any of said courts, or from any magistrate,
whereby any person may be held to bail, or compelled to enter
into bond or recognizance for his appearance, or in any way re-
strained of his liberty or imprisoned, except in the cases herein-
after specially mentioned.”’

This act embraces all courts, all officers, and every state of
case in a civil proceeding. The exception specially mentioned
is in favor of cases of fraud when supported by affidavit. There
is but one other section in the act which confers upon any chan-
cellor, or judge of a circuit court exercising chancery jurisdic-
tion, or any court of chancery, power to issue writs of ne exeat
or writs of injunction to prevent the removal of property beyond
the limits of the State; which power, it is expressly declared,
shall remain in such courts, chancellors and judges unimpaired
and unaffected by any thing in the first section contained. The
legislature was evidently aware of the sweeping repeal of all laws
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in regard to imprisonment for debt by the first section; and by
the second section expressly conferred power to issue such writs
on the chancery courts and on the judges of such courts. No
mention is made of the master in chancery, although the names
of the officers and courts authorized to issue such writs, are re-
pealed in that section. It is searcely to be supposed that this
omission was unintentional; for, unless it had been intended by
the legislature to limit the power to these officers and courts,
there was certainly no necessity for a special re-enactment. A
single sentence declaring the law, as it then stood, to be and re-
main in force, would have sufficed. There is another reason why
we may well suppose that the legislature intended to limit this
power to the courts and judges, which is this: It is a matter of
public history, known and felt throughout the State, that the Re-
vised Code, which conferred this power upon the master in chan-
cery, contained many like acts in the distribution of the judicial
powers, not only as to those to be exercised by the judicial offi-
cers within the limits of their constitutional power, but also by
conferring such power upon ministerial officers, who, under the
constitution, could not ‘exercise it. These acts produced great
confusion in the earlier administration of the law under the State
government; some of which were declared unconstitutional, and
others, from time to time, were repealed or .modified by the Ie-
gislature. With a knowledge of all this, it is searcely to be pre-
sumed that they would have extended this power to an officer
whose constitutional power to act under the law was, to say the
least of it, very questionable. It should be borne in mind, too,
that this act was intended to protect the liberty of the citizen;
and it is but fair to suppose that an additional safeguard was in-
tended to be thrown around him by confiding the power to issue
such writs to judicial officers, experienced in the law, rather than
less experienced ministerial officers of the courts. We must,
therefore, conclude that the legislature intended, by the act of
February, 1843, to repeal, and did repeal, so much of the act of
1839 as conferred power upon the master in chancery to issue
writs of ne ereat.




384 ScogeiN vs. TavyLor ET AL. [13

As therefore there was no statute in forece conferring upon the
master in chancery authority to issue such writ, it follows that any
defence under authority of the statute must fail, and if no power
was conferred by statute, none exists in that officer unless it is .
derived from his general jurisdiction and power as an officer of
the chancery court. But that question need not be considered in
this case, because the writ issued in this case upon a cause of
action cognizable alone in the common law courts; and was pro-
secuted under the 12tk sec. of 111 chap., Digest, upon a money
demand. By reference to the 20th section of the act, it will be
seen that when the debt is due at the return of the writ, the court
proceeds to try the cause without formal pleadings as in other
suits at law, and to pronounce judgment therein. The 13tk and
14¢h sections of the same act provide for proceedings upon equi-
table demands, and the manner of rendering a decree thereon.
This being the case, it needs no argument to show that the gene-
ral power of the officer of the court in the absence of a statute,
are limited to subjects properly within the jurisdiction of such
court, and this was not a chancery proceeding upon an equitable
demand, but a proceeding upon a demand over which the com-
mon law courts had exclusive original jurisdietion, it follows that
the master had no power to issue such writ. We are not, how-
ever, to be understood as admitting that the master in chancery
in any case can issue such writ, even if a statute should be pas-
sed to that effect, or that under the general powers of that offi-
cer, he can do so. See Kennedy Ex parte, (6 Eng. 599.) That
question does not properly arise in this case, as this is not a pro-
ceeding either under a statute or in chancery upon an equitable
demand.

The cireuit court erred in overruling the demurrer to the de-
fendant’s pleas of justification; and, for this error, the judgment
must be reversed, and the cause remanded for further proceed-
ings to be had therein according to law.

Chief Justice WaTkIxs did not sit in this case.




