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Krorr ET AL. vs. CLEMENTS, AD.

Where a plea in abatement is filed after demurrer to the declaration overruled,
and hence out of time, the objection should be taken by motion to reject or
strike out the plea, and not by demurrer, which goes alome to thel legal
sufficiency of the plea.

Where plaintiff sues as administrator upon an oblilgation made to him as such,
his representative character being admitted on the face of the instrument, he
need not make profert of his letters of administration, and if he unneces-
sarily make profert of them, he is not bound to grant oyer of them, but if
he grant oyer of them, they become part of the record, and the defendant
may avail himself of any defense in reference to them, that he could have
done had your oyer been necessarily granted of them in the first instance.

Where plaintiff makes profert of letters of administration as having been
granted to him by the Probate Court of a particular county, and those given
on oyer were granted to him by the clerk of such court in vaeation, the
variance is immaterial, and not good cause for general demurrer or plea in
abatement.

Demurrer to plea filed in abatement does not reach back to the declaration.
Appeal from Phillips Circuit Court.

This was an action of debt by Clements, as administrator of
Clements, against Knott & Ringo, on a money bond for $650,
dated 1st January, 1850, due at nine months, bearing interest
at six per cent. from date, and payable to Clements, as such
administrator.

At the return term, May, 1851, defendants appeared and craved
oyer of plaintiff’s letters of administration, and also filed a de-
murrer to the declaration, on the grounds that the breach did
not negative the payment of interest on the bond sued on. The
court overruled the demurrer. Plaintiff then granted oyer of his
letters.  The case was then continued, with leave to plaintiff to
file an amended declaration, and an amended declaration was
filed accordingly. At the next term, defendants again demurred
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to the declaration, on two grounds: 1st. That the declaration
did not negative the payment of interest on the bond: and, 2d.
That there was a variance between the declaration and writ as to
the sum demanded. The court overruled the demurrer.

The defendants then filed a plea in abatement, alleging a vari-
ance between the letters of administration, of which profert was
made in the declaration, and those granted on oyer, in this: that
the letters of which profert was made, were alleged to have been
granted by the probate court of Phillips county, and those granted
on oyer, were granted by the clerk in vacation.

Plaintiff demurred to the plea, on the grounds that it was out
of time after demurrer to the deeclaration, and otherwise insuffi-
cient. The court sustained the demurrer, and defendants permitted
final judgment to go against them, and appealed.

S. H. HempsTEAD, for the appellant. As it does not appear that
the letters granted by the clerk in vacation, were approved by the
court, the averment in the declaration that they were granted by
the court, is not sustained by those produced on oyer; and the
variance is fatal.

The demurrer to the plea reached back to the declaration, and
in that there is a fatal defect, as the breach does not negative
payment by all the par.ties to the contract.

ExcuisH, contra. The plea in abatement was out of time, being
filed subsequent to a demurrer to the declaration: and if the
variance pleaded in abatement existed, it should have been set
forth as one of the grounds of demurrer; but even if such vari-
ance could be pleaded in abatement, there was no variance in this
case, as letters of administration granted by the clerk in vacation
are subject to the confirmation of the probate court, (Digest 110);
and in making profert, the pleader may well allege that they were
granted by the court. Moreover, in this case, no profert of letters
was necessary; the bond sued on was executed to the p]aintiﬂ”' n
his representative capacity, and the defendant was estopped from

denying it.
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Mr. Justice WALKER delivered the opinion of the Court.o

It is unnecessary to review the proceedings had in this case
previous to the filing of the plea in abatement, the substance of
which is, that the plaintiff made profert of letters of administra-
tion granted to him by the probate court of Phillips county, and
that the letters of administration tendered upon oyer, were granted,
not by the probate court, but the clerk of said court in vacation.
To this plea, a demurrer was interposed by the plaintiff, and sus-
tained by the court, and final judgment rendered in favor of the
plaintiff.

It-is first objected that this plea was interposed after a defence
by demurrer to the declaration. Admitting the plea to have been
filed out of the order of time for filing dilatory pleas, the objection
should have been taken by motion to reject, or strike out the plea,
and not by demurrer, which presents alone the legal sufficiency of
the plea for consideration.

It is next contended that profert was unneecessary in this case,
the note having been executed to the plaintiff in his representa-
tive capacity, by which the defendant admitted the representa-
tive capacity of the plaintiff, and that even if unnecessarily ten-
dered, the plaintiff was not bound to produce it upon prayer of
oyer. This is very true, but here the plaintiff did not refuse to
grant the oyer, and by granting it, it became part of the record
in the case as fully as if set forth in the declaration; and when
so granted, the defendant may avail himself of the same defence
as he would have been entitled to had oyer been necessarily
granted in the first instance. Such is the rule laid down in 1
Chitty’s Pl. 430, where it is said: ‘‘But if a profert be unneces-
sarily made, the defendant must plead without oyer: though if it
be craved and given, he has a right to make use of it.””  The
plaintiff has therefore waived his right to withhold the letters of
administration of which he had unnecessarily made profert; and
by granting the prayer of oyer, given the defendant the advantage
of objecting to their sufficiency. We will proceed to consider the
plea.
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The onfy ground of objection is that the letters granted upon
oyer, were issued to the clerk in vacation; whilst those tendered
in profert, are described as having been issued by the probate
court. It is conceded that both the clerk in vacation, and the
court in term time, have power to grant letters of administra-
tion. The sole object of the profert was to show that the plaintiff
had power to sue in his representative right, and this is as fully
shown in the one instance as the other. The statute conferring
power on the clerk of the probate court to grant letters in vaca-
tion, provides that they shall be subject to the approval or rejec-
tion of the court, and unless it is shown that the court rejected
the letters so granted, the mere acquiescence of the court in the
acts of its officer in vacation, should be taken as an affirmance
of such acts, and so in legal effect, the letters, although purporting
upon their face to have been issued by the clerk in vacation, are
in fact a grant by the court. If any doubt could arise upon this
point, the ground of variance was but cause of special demurrer,
of which the party could not avail himself under our statute.

The rules of strictness observed upon questions of variance
between the cause of action set forth in the declaration, and the
instrument given on a prayer of oyer, such instrument being the
special contract on which the plaintiff’s action is founded, are not
applicable to a question of this kind. There a variance, though
slight, may change the nature of the contract and the defence to
be made to it: here the only question is the right of the plaintiff
to sue in a particular capacity, and when that is sufficiently shown
to the court, it is matter of minor importance as to the particular
source from whence the power is derived. It is, moreover, merely
matter in abatement, and should find no favor with courts; indeed
both the English and American courts have gone far to put down
and discourage dilatory pleas, which tend but to delay their final
decision upon the merits of the case.

The demurrer to a plea in abatement, does not, as the appellant
seems to suppose, relate back to, and raise any question as to the
sufficiency of the declaration.
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In view of the whole case, we are of opinion that the cireuit court
did not err in sustaining the demurrer of the plaintiff to the de-
fendant’s plea in abatement. '

Let the judgment be affirmed.




