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FOWLER VS. THTJRMOND. 

A scire facias may be issued to revive a judgment after its lien has expired. 
Scire facias to revive a judgment may, under our statute, be issued from the 

county where the juagment was recovered, into any county in the State. 

Writ of Error to Chicot Circuit Court. 

On the 15th July, 1850, Absalom Fowler sued out of the Chicot 
Circuit Court a writ of scire facias, directed to the sheriff of 
Ashley county, for the purpose of reviving a judgment recovered,
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by him, in said court, against Thomas S. Thurmond, on the 22d 
Nov., 1839. 

The defendant filed the following plea : 
"Now, on this day, comes the said defendant, by Yell, his at-

torney, and defends, &c., and, without entering any appearance in 
this case, but expressly refusing to answer the service herein, says 
that he, the said defendant, at the time of issuing said writ of 
scire facias, and at the time of the service thereof, and still is, a 
resident of the county of Ashley. And that the lien of said judg-
ment, if any such ever existed, has long since expired, and the said 
defendant prays judgment of the writ, and service thereof, and that 
the same be quashed; and this the said defendant is ready to 
verify," &c. 

The plaintiff demurred to the plea, demurrer overruled, and 
judgment for defendant. 

FOWLER : A writ of scire facias is a local action, and must be 
brought in the county where the venue was laid in the original 
action, (2 Tidd's Prac. 982, 1035. Arch. Civ. Pl. 88,) and the writ 
may be issued to any other county of this State, where the defend-
ant may be found. Secs. 8 to 13, p. 623, Dig. Sec. 7, p. 796, ib. 

2 Eng. R. 143. 

PIKE & CUMMINS and YELL, contra. 

Mr. Justice SCOTT delivered the opinion of the Court. 
By the common law, if a party obtaining a judgment, failed to 

sue out execution within a year afterwards, he was driven to his 
action of debt upon the judgment, in which the defendant had an 
opportunity to prove that he had discharged it, if he had really 
done so. Afterwards, however, by statute 13 Edw. 1, St. 1, chap. 45, 
it was provided that, after the judgment had run out of date, 
the plaintiff might revive it by the process of scire facias, in which, 
after the defendant had had like opportunity of defence and had 
failed, it should be adjudged to the plaintiff that he should have 
the effect of his judgment, and be permitted to sue out execution
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thereon. And thus the plaintiff was saved from the necessity of 
his action of debt upon the judgment, when he would have ob-
tained a new judgment, and not a revival of the old one, as by 
this then new remedy of scire facias. 

By the provision of our statute, (Dig., p. 255, ch. 35, sec. 1,) 
adopting all the British statutes in aid of, or to supply the defects 
of the common law made prior to the fourth year of James 1, the 
benefits of this statute of 13 Edw. are preserved to us. But it will 
be perceived that that remedy could only be used after a judg-
ment had been out of date, and hence, when our statute made 
provision in respect to the lien of judgments and their revivor, 
there was no way to preserve such lien unbroken without further 
legislative provision as to the process of scire facias. And this was 
had in the provision authorizing the process to issue before the 
expiration of the lien, and declaring the effect of a revivor on that 
process. 

In the light Of this exposition, it will be seen at once, (and with-
out any regard to the obvious defects of the plea interposed in this 
case, in which independent matter in abatement and in bar, if good 
for either, are commingled,) that the fact set up, that the lien of 
the judgment had long since expired, was no defence at all, 
because the plaintiff had a right to revive his judgment by scire 

facias under the old law, without any regard to whether the process 
issued before or after the lien of the judgment sought to be 
revived, had expired. 

And the other fact interposed relating to the defendant's resi-
dence in the county of Ashley, was equally unavailable as matter 
in abatement, because it is perfectly clear that the process of scire 
facias to revive judgments as a remedy in general, may, under 
the provision of our statute, run into any county from that in 
which the judgment is fixed. (Dig., p. 623-24, ch. 93, sec. 9, 10, 
11, 12, and 13. lb., p. 796, ch. 127, sec. 7. 2 Eng. R. 442.) 

The judgment of the court below was, in our opinion, erroneous 
upon the law as raised on the demurrer, and it must therefore be 
reversed, and the cause remanded.


