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SMITH ET AL. VS. HILL ET AL. 

A partnership for the practice of law, is legal, and, as in other partnerships, 
the act of one partner, in the professional business, is the act of all the 
partners. Every responsibility incident to other partnerships, in general 
attaches to legal partnerships as well as all corresponding rights. 

Either partner may attend to business entrusted to the firm. But if the firm 
contract with a client for the personal services of a particular partner, and 
he fails to perform them, it is a breach of contract; yet the damages for 
such breach will be but nominal, if another partner shall perform the duty 
with due professional skill, and without injury to the client. 

A contract with a firm for the services of a particular partner, at a stipulated 
fee, cannot be broken by the client, upon the death of such partner, without 
tendering to the survivor a fair compensation for services already rendered: 
and if the surviving partner shall render the services with due professional 
skill and diligence, he is entitled to the entire fee. 

Appeal from Union Circuit Court in Chancery. 

R. M. HARDY, for the appellants, contended that, as Tupper



174	 SMITII ET AL. VS. HILL ET AL.	 113 

and Smith were partners in the practice of the law, they were 
both bound to perform the services for which the note sued on at 
law was given, (Ch. on Con. 249, 250, 727. Story on Part. 158. 
Rob. La. Rep. 59,) and that upon the death of Tupper, Smith was 
bound to settle up the partnership concerns, and discharge the 
partnership contracts, (Story On Part. 516. Story on Prom. Notes 
130. 4 Ark. 602,) and therefore the bill is fatally defective in not 
alleging a non-performance .of the services which constituted the 
consideration of the writing obligatory. 

Mr. Justice SCOTT delivered the opinion of the Court. 
The complainant does not set up that he did not attain his ob-

ject of having "the cause fairly presented to a jury, of the coun-
try," which, he says, was the " end" he had in view in engaging 
the professional services of Isaac C. Tupper. Nor does he com-
plain that he was in any way defrauded by any one, or in any 
respect injured to any extent whatever. But he complains sim-
ply, in substance, that Smith, the surviving partner of the law 
firm of Tupper & Smith, with which firm he contracted for the 
services of Tupper, performed the services himself after the death 
of Tupper. 

Had Tupper lived, the most that could have been required by 
the complainant, was, that he should have performed the services 
in a sound professional manner, and had he fallen short of his 
professional duty in the premises, not he alone, but the firm of 
Tupper & Smith, would have been responsible. Because a law 
firm is not may lawful, but, like other partnerships, the act of 
one Partner, in the professional business which constitutes the 
subject matter of the partnership, is the act , of all the partners. 
If one partner receives money for his client and absconds, that is 
no defence for the other against the action of the client. So, if 
one partner should unskilfully conduct a law suit for his client, 
the other would be equally responsible in damages. And this 
would be the case, although the individual name of one of the 
partners was used in the conduct of the suit, and not that of the 
firm. In a word, every responsibility incident to other partper-
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ships, in general attaches to legal partnerships, as well as all 
corresponding rights. Warner & Post v. Griswell, 8 Wendall R. 
665, and cases cited. 

When professional business is entrusted to a law firm, there 
can be no sound reason why it should not be as lawfully attended 
to by one partner as another, provided it be conducted with due 
professional skill. Each partner, in any partnership, is but 
the agent of the firm and the principal, if not the only distinction 
between him as such and an ordinary agent is, that he has a 
community of interest with the other partner in the business and 
responsibilities of the firm, whereas a mere agent has no interest. 
But, at the same time, a partner is also a principal, in so far as 
his interest is concerned, and thus he embraces both characters. 
It follows then, necessarily, that there is nothing in the nature 
and essence of the professional function to forbid its being exer-
ted by another than the party employed; otherwise legal partner-
ships could not be allowed. It is true that, although this is so, 
it would still be competent for a legal firm to contract with a 
client to afford him the personal services of one particular mem-
ber of the firm whom he might fancy, and if the service was 
rendered by another member, the contract would be broken. Never-
theless, if the business was transacted with due professional skill, 
and the client sustained no injury, the damages for such a breach 
would be but nominal, and could lay no foundation for equitable 
interposition. 

In our day, at least, the professional employment is not only 
recognized as a legitimate and substantial business of life, but is 
regulated by fixed rules to insure due diligence and skill and its 
appropriate reward. And although, in the services of its more 
illustrious members, the client may incidentally have his senses 
delighted by some of the touches that characterize the fine arts, 
yet if his cause is won, or even if it be lost, and the substituted 
attorney comes up to the standard of due professional skill and 
diligence, all that is lost by the substitution of the prosey part-
ner, is but unsubstantial matter of taste and fancy, in no way 
affecting injuriously the substantial purposes of the employment
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and the end in view. The contract for an attorney's services is 
therefore unlike that for a marble statue from the chisel of some 
eminent sculptor, whose fame has given the chief value to his 
work, which at least is more agreeable than useful. 

When, then, the nature of the attorney's employment is con-
sidered, and it is remembered that the engagement of the attor-
ney, with its legal incidents, is the consideration of the contract 
for the fee, (2 Tuck. Lec. p. 49,) that every step thenceforward in 
the preparation of the cause for trial, either in examination of 
the law, consultation or otherwise, is part performance of the 
contract, and that the firm was legally bound for due professional 
diligence and skill on the part of the individual partner whose 
services were contracted for, we are of opinion that, on the death 
of this partner, after the contract for his services, and before the 
trial term, it was not competent at that term—as was attempted 
in this case—for the client to refuse the services of the survivi ig 
partner without an actual tender of a fair compensation for the 
professional engagement made and aid already rendered under 
the responsibilities of the law : and, consequently, that the sur-
viving partner, under such circumstances, had a right to tender 
and to render the services at his own risk, and if rendered and 
they could not be justly assailed for falling below the standard 
of due professional skill and diligence—and they have not been 
thus assailed in this case—that he would be entitled to the entire 
fee.

We therefore hold, upon an application of these legal princi-
ples to the facts nf fhic once , as they stand admitted by the de-
murrer, that the complainant did not show himself entitled to 
any relief, and therefore that the court erred in overruling the 
demurrer, and making the decree perpetuating the injunction. 
The decree must consequently be reversed, and the cause remanded, 
with instructions to the court below to sustain the demurrer and 
dissolve the injunction.


