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‘WHITFIELD vs. BRowper ET AL,

A party relying for title to a slave upon the Virginia statute of frauds of 1785,
must affirmatively prove peaceable and uninterrupted possession of the slave
five years, in himself, or the person under whom he claims.

Where a father loaned to his daughter a slave, but asserted his title to her
every Christmas by having her brought to his house, and then permitting her
to return again, no title vested in the husband of the daughter under the
above statute, his possession not being continuous and uninterrupted.

It is a well established rule that in construing evidence, it shall be so construed
as to reconcile apparent inconsistencies, if the language used will admit of
it, so as to give credit and effect to the whole statement of the witness.

Appeal from the Chancery side of Lafayette Circuit Court.

Bill filed in Lafayette circuit court, by the heirs of Fanny Lig-
gin, against Whitfield, to recover slaves and their hire. The ma-
terial facts of the case as they appear of record, are as follows:

John Stovall lived in Granville county, North Carolina, near
the Virginia line.  About 1802, his daughter Fanny married
Obadiah Liggin and afterwards resided with him in the adjoin-
ing county in Virginia, about 12 miles from her father’s. When
the mérriage took place, Stovall gave his daughter a negro wo-
man named Peggy, who remained in Liggin’s possession some
five or six years, and was then sold for his debts, and bought by
Stovall, who kept her a year, or so, and then verbally loaned her
to Liggin’s wife for her life-time, and at her death to go to her
children. From that time forward, say from 1808 or 1809, until
after Stovall’s death, the negro woman remained in Liggin’s pos-
session, in Virginia, under this verbal loan, that possession being
undisturbed except by Stovall’s bringing, or having her brought
to his house every Christmas; which he did, as he stated to the
witnesses, to prevent-the negro from being liable for Liggin’s debts.
It was the belief, says one of the witnesses, in North Carolina,
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that possession of a year and a day would give title. (The tes-
timony as to Stovall having the negro woman brought to his
house every Christmas, is stated in the opinion of this court.)

Stovall died in 1820, leaving a will made in June of that year.
By this will, which was not recorded in Virginia, he devised to cer-
tain children, by name, of his daughter Fanny Liggin the wo-
man Peggy and her increase, and a tract of land, ‘‘reserving the
said land and pegro for the use and support of my daughter
Fanny Liggin during her natural life, not allowing my daughter
Fanny Liggin, nor her husband Obadiah Liggin to rent, sell nor
dispose of said land nor negro, only for her use, to raise and
maintain her children, and at the death of my daughter Fanny
Liggin, the above land and negro Peggy and her increase to be
equally divided amongst the above named children.”’

Liggin retained the negro until his death, in 1824. She was
then sold at auction as part of his estate, bought by Wilkins
Stovall, sold the same day by him to David Shelton, and after-
wards by him to William B. Easely, brought to Arkansas, with
four children in 1835 or 1836, and sold by Easely to David Vaw-
ter, and afterwards purchased by Whitfield, the defendant.

In March, 1847, Fanny Liggin died, and in January, 1848, her
children filed their bill against Whitfield, to recover the negroes
and hire.

The facts above stated appeared on the hearing, at which also
was produced the evidence of the law of Virginia, in force from
1787 to 1821, which is copied below.

The court decreed for the complainants, upon the evidence in
the case.

The clauses of the Virginia Statute of Frauds and Perjuries,
under which the questions in this case arise, are, first that, in the
act of 1785, in force in 1787, and thence until after 1821, by which
slaves were declared to be personal estate; and second, the fol-
lowing section of the same act:

“Where any loan of goods or chattels shall be pretended to
have been made to any person with whom, or those claiming
under him, possession shall have remained by the space of five
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years, without demand made, and pursued by due process at law, on
the part of the pretended lender, or where any reservation or
limitation shall be pretended to have been made of a use or pro-
perty, by way of condition, reversion, remainder, or otherwise, in
goods and chattels, the possession whereof shall have remained
in another, as aforesaid, the same shall be taken, as to the cred-
itors and purchasers of the persons aforesaid, so remaining in
possession, to be fraudulent within this act, and that the absolute
property is with the possession, unless such loan, reservation or limi-
tation of use or property were declared by will or by deed, in
writing, proved and recorded as aforesaid.”’

- The defendant appealed.

Pike & Cummins, for the appellant, contended that five years
continuous possession of the slave vested the absolute property
in Liggin under the law of Virginia: that as Liggin was in pos-
session from 1802 to 1824, only once really interrupted, for a
year at most, it devolved upon the complainants to prove an open,
public and notorious resumption of possession by Stovall within
each period of five years, or the making and recording a deed
or will, within such period, conveying the property to another,
citing the Statute of Frauds, acts of Virginia, 1785, Beasley v.
Owen, 2 Hen. & Munf. 449. Lacy v. Wilson, 4 Munf. 314. Gay
v. Moseley, 2 4b. 543. Garth v. Barksdale, 5 1b. 103. Boyd &
Swepsar v. Stainback, ib. 305.  Pate v. Baker, 8 Leigh 88.  Col-
lins v. Lofftus & Co., 10 ¢b. 5.  Louden v. Turner, 11 ¢b. 410.
Meaux v. Caldwell, 2 Bibb 244, 4 Bibb 176. Ib. 337; and that
the evidence in the case did not prove a resumption of possession
by Stovall within each period of five years.

WaTkINs & CURRAN, contra, admitting that, where property re-
mains for five consecutive years in the possession of another un-
der a loan, an absolute title is vested in the possessor under the
Statute of Frauds of Virginia, referred to the authorities cited
by the appellant’s counsel, to show that a resumption of posses-
sion, for the purpose of defeating the statutory title, would pre-
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vent the vesting of title in the possessor; and contended that the
onus of proving a continuous possession of five years rested upon
the claimant under the statute; that any resumption of possession
within the time, though temporary, if open and public, would be
sufficient, (Dowel v. Bailey, 10 Yerg. 489.  Gilliam v. Spence, 10
Humph. 160); and that the evidence in this cause conclusively
proved a resumption of possession by Stovall, public and notorious,
and for the express purpose of preventing Liggin from acquiring
any title whatever in the slave.

Mr. Justice WALKER delivered the opinion of the Court.

The complainants, as devisees of John Stovall, have brought
this suit to recover a negro woman and her children, and for their
hire. The clause of the will, under which they claim, is in the
following words: ‘I give to the children of my daughter Fanny

Liggin, (to wit), Nancy Liggin, Mary Liggin, Henry Liggin,-

Quincy Liggin, Louisa Liggin, and Phebe Liggin, one tract of
land lying and being in the county of Macklinburg, and State
of Virginia, containing two hundred and twenty-six acres, with
one negro girl Peggy, and her increase, reserving the said land
and negro for the use and support of my daughter Fanny Liggin,
during her natural life, not allowing my said daughter, nor her
husband, Obadiah Liggin, to rent, sell nor dispose of said land nor
negro, only for her use to raise and maintain her children, and at
the death of my daughter Fanny Liggin, the above land and negro
and her increase, to be equally divided amongst the above chil-
dren.’”” This will was made on the 20th June, 1820, and was duly
proven and admitted to record in Granville county, North Carolina,
a duly authenticated copy of which is filed as an exhibit in this
suit.

The validity of the will, its legal sufficiency to convey an abso-
lute estate in the slaves to the complainants, that the slave Pegey
mentioned in the will is the same slave in the possession of the
defendant, that the other slaves mentioned are her children, and
that the complainants are the devisees and the heirs and repre-
sentatives of such devisees, are facts fully established, and enti-
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tle the complainants to a decree, unless defeated by the defence
set up by the defendant in his answer; which is, in substance,
that the uninterrupted possession of Obadiah Liggin for more
than five years before the death of the testator, by force of the
statute of Virginia, vested in said Liggin an absolute title to the
slave Peggy, and that consequently the testator, at the time of
his death, when the will took effect, had in truth no title to the
slave, and could and did in fact convey none by will to the com-
plainants: but that such title, being so vested in said Liggin, after
his death, the same was sold by his legal representatives and
passed by successive conveyances to the defendant. It will at
once be perceived that this is an affirmative matter, adverse to
the title asserted by complainants, the proof which devolved upon
the defendant. In order to sustain which, he must prove the
statute of Virginia, which declares that five years peaceable, un-
interrupted possession of a chattel is sufficient to vest in the holder
an absolute title to the property: 2d, more than five years uninter-
rupted possession by Liggin: and 3d, Liggin’s death and a chain
of title from his legal representatives to defendant.

It is true, as the counsel for the defendant éontend, that proof
by them of a delivery of the slave by Stovall to Liggin, and that
the slave was still found in his possession some ten or twelve
years after, at the time of his death, is prima facie evidence of
such continued uninterrupted possession, which, in the absence
of other evidence to repel such presumption, might be sufficient
to sustain the issue on his part. But then it certainly does not
require the certainty of proof which counsel seem to suppose,
where presumption is met by ecounter presumption, so as to render
it doubtful whether such uninterrupted possession for five years
did exist. The defendant, who holds the affirmative and whose
title depends upon establishing the fact, must supply the evidence
of it or fail. 'With these remarks, as to the nature of the issue
and amount of proof required, we will look for a moment to the
evidence.

The same witness, upon whose testimony the defendant relies
to establish a delivery of the slaves and possession of Liggin at
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his death, stated also that the negro was brought home to Sto-
vall’s every Christmas during Stovall’s life, and thereafter sent
back by Stovall to Liggin’s. That he did not see her at Stovall’s
every Christmas, but saw her sometimes going there and some-
times Stovall carried her to his house and brought her back. Aec-
cording to the statement of this witness, she was reclaimed at
the end of every year, unless his after statements should be un-
derstood as qualifying his first statement. When he says that
he saw her sometimes going, and sometimes Stovall carried her
and returned with her, shall we understand him that these were
the only times he saw her, or that she was returned? In looking
to the question and the answers, it is more probable that his an-
swer related to the place where seen, and not to the number of
times seen. The question was, ‘‘Did you or did you not see
Peggy every Christmas at Mr. Stovall’s?’> To which the witness
answered, ‘‘I don’t think I seed her every Christmas. I saw her
sometimes coming there, and sometimes Mr. Stovall bringing
her and carrying her back.”” The substance of the question was,
Did you see the girl every Christmas at a particular place: the
answer, to have been precisely responsive, should have been, ‘‘I
did not see her every Christmas at Stovall’s.”” Now this answer
would not contradict his former statement, that the girl was re-
turned every Christmas to Stovall’s: nor does it follow from his
answer, that he did not see her frequently at Stovall’s on Christ-
mas, but simply that he did not see her there every Christmas;
but then the witness goes on to state that he saw her sometimes
coming to Stovall’s, and sometimes Stovall himself was bringing
her there or returning from there, and this is not inconsistent
with, but explanatory of his former statement, that she was re-
turned every Christmas to Stovall’s during his life.  In this way,
the whole' statement of the witness may be reconciled and made
to stand. And it is a well established rule that, in construing
evidence, it shall be so construed as to reconcile apparent incon-
sistencies, if the language used will admit of it, so as to give
credit and effect to the whole statement of the witness. TUnder
this rule, we find nothing in the two statements, which may not
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be reconciled. The returning the slave was intended to be used
as evidence of possession in Stovall, adverse to that of Liggin.
The witness had stated that the slave ‘‘was brought home to Sto-
vall’s every Christmas, during Stovall’s life.”” He was then, upon
further interrogatory, asked if he had seen the slave at Stovall’s
every Christmas; which, in view of the previous answer of the
witness, must be taken as an inquiry as to his means of informa-
tion, touching the fact previously stated, and was in effect this:
you say the slave was brought to Stovall’s every Christmas until
Stovall’s death; how do you know this, did you see her at Sto-
vall’s every Christmas? To which the witness, in effect, answered,
““I do not think I saw her at Stovall’s house every Christmas;
I saw her there sometimes, and at others I saw her going there
either alone or in company with Stovall, on her way or returning
from there, and it is from these facts that I stated that she was
there every Christmas.”’ ‘

The other witness stated that, at Christmas, Stovall brought
Peggy home, he had seen Stovall himself bringing her home as
often as three times, and he sometimes sent a negro fellow after
her.,  Both witnesses state that she did not return home on a
visit, but was brought home by Stovall to assert his ownership
over her, and that he did openly and positively assert such own-
ership, and the reasons for his doing so were also avowed. He
had given the girl to his daughter on her marriage, and had after-
wards bought her in when sold to pay Liggin’s debts. TLiggin
is shown to have been dissipated and prodigal, which furnished
a strong motive to place the property out of his reach or that of his
creditors, and in vigilantly following up the property and reclaim-
ing it annually, he was in all probability stimulated by the pre-
vailing opinion, as shown from the evidence, that a year and a
day’s adverse possession would defeat his title to the property,

“and place it at the mercy of Liggin’s creditors, or of his indis-

cretion and prodigality. These considerations render it guite
probable that he did annually reclaim the slave.

Viewing the evidence, therefore, in the most favorable light for
the defendant, we are satisfied that his possession was not of
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that peaceable and uninterrupted character contemplated by the
Virginia statute, to vest in Liggin a title to the slave, and if not
in Liggin, then, of course, in no one who claims under him, even
admitting the evidence of successive ownership and title to be
clear from Liggin’s adr. to the defendant, which we are not satis-
fied is the case, but it is wholly unnecssary to examine the evidence
further, as in no event could the defence prevail, unless Liggin
acquired title by possession, which we have seen is not the case.

Finding no error in the deeree of the circuit court, the same is
in all things affirmed.




