88 Maurping ET AL, vs. ScorT ET AL. 13

13/88. Distgd. in  Phillipg v,
Grayson, 23/774.

Mavrpixng ET AL. vs. Scorr ET AL,

At the common law, there was no remainder to a chattel interest, and any
gift or bequest of a chattel, no matter how short the time, passed the absolute
property. ’

But this rule of the common law has been molified, and now in case of a
gift or bequest of a chattel to a person for life, remainder over to another,
the remainder will be supported.

Such life estate however must be clearly expressed, for it is an established
rule that whatever will, directly or constructively constitute an estate in tail
in lands, will pass an absolute estate in personal property.
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In this case, the words of the bequest were: ‘‘I also bequeath to my
daughter, Sucky Mills, my negro girl Cynthia, to be enjoyed by her during
her life time, and then to descend to her lawful heirs, together with Cyn-
thia’s increase, should she have any:’’ Held, That under this bequest, the
slave vested absolutely in Sucky Mills, and, she being a married woman,
passed to her husband eo instanti.

Complainants having claimed the slave as heirs of Sucky Mills, and the case
having been heard upon an issue to such claim, they were not entitled to
a decree as heirs of her hushand, though the proof showed them to be such,
the rule being that a decree must be founded on and sustained by both the
allegations and the prodf in a cause, and that it cannot be based on a fact
not put in issue by the pleadings.

Appeal from the Chancery side of Chicot Circuit Court,

Scott and others brought their bill, as heirs of Susan Mills, in
the Chicot Circuit Court, against Maulding and others, as heirs
of John W. Maulding. It alleges that, in 1826, in Kentucky,
Thomas Humphreys, the father of Susan Mills, devised a negro
girl named Cynthia, in the following words: ‘I also bequeath to
my daughter, Sucky Mills, my negro girl Cynthia, to be enjoyed by
her during her lifetime, and then to descend to her lawful heirs, to-
gether with Cynthy’s children, should she have any.’’ The bill
further alleged that, on the death of Humphreys, the negro wo-
man came into possession of Susan Mills and her husband, who,
in 1830, removed to Arkansas, where, in 1833, the husband died,
and where, after his death, his widow sold the negro to John W.
Maulding. It also avers that Maulding knew of the tenure by
which she held the negro, and paid a low price in consequence of
it. The bill prayed a decree for the mnegro and a child about
eleven years old, and an account and payment of hire.

The answers showed that Maulding bought the negro for $500,
paid in ecash, and received from Mrs. Mills a bill of sale dated
January 24, 1834, containing a warranty of title: and avers that
he knew nothing of the defect in the title, and that the price was
a fair one. The answers deny the alleged will and title under it.

Decree for complainants, and appeal by defendants.

Pike & Cummins, for the appellants. Under the will in this case,
Susan Mills took an absolute interest in the negroes, and not a
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life estate. Garth v. Baldwin, 2 Ves. Sr. 646. Atkinson v. Hutch-
inson, 3 P. Wms. 259. Beauclerk v. Dormer, 2 Atk. 314. Rich-
ards v. Bergavenny, 2 Vern. 324. Boding v. Lord Galevay, 2 Eden
297. Elton v. Eason, 19 Ves. 78. Browmneker v. Bagot, 19 Ves.
574. Horne v. Lyeth, 4 Harr. & John. 341. Dott v. Cunnington,
1 Bay, 453. Dott v. Wilson, 1 Bay 457. Stockton v. Martin, 2
Bay 471. Floyd v. Thompson, 4 Dev. & Batt. 488. Wails v.
Clardy, 2 Flor. R. 369.

As the negro became the absolute property of Susan Mills in
her husband’s life time, it vested absolutely in him; but the com-
plainants do not show themselves to be heirs of her husband, and
a decree must be founded on, and sustained by, the allegations
and proof; and ecannot be based on a fact not put in issue by the
pleadings. (Carneal v. Banks, 10 Wend. 181. Gregory v. Power,
3 Litt. 339. Gres. on Ev. in Eq. 160, 161.)

F. W. & P. TrapNaLL, for the appellees. It makes no differ-
ence whether Suckey Mills had a life estate or absolute title under
the will of her father to the negro Cynthia and her children; the
moment she came to possession, she became the property of the
husband, Geaines ad. v. Briggs, &c., 4 Eng. 46. Moody v. Walker,
3 Ark. 147. Eutaws v. Eutaws, 3 Marsh. 229. Pinkard v. Smith
Rock, 3 Litt. 335. Hawkins v. Craig & Wife, 6 Mon. 257. Wil
kinson v. Perrin, 7 Mon. 216, and on the death of the husband the
right passed to his administrator and heirs.

Mr. Justice WaLKER delivered the opinion of the Court.

The complainants, as heirs of Susan Mills, filed their bill in
chancery against the defendants, to recover a negro woman and
child, which they claim as devisees of their grandfather, Thomas
Humphreys. They state that, by the will, the woman slave,
Cynthia, was devised to their mother Susan Mills, to be enjoyed
by her during her lifetime, and to her heirs after her death, and
that she is dead leaving them her heirs. The clause of the will
under which they claim the slave and her child, is in the follow-
ing words: ‘‘I also bequeath to my daughter, Suckey 1lills, my
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negro girl Cynthia, to be enjoyed by her during her lifetime, and
then to descend to her lawful heirs, together with Cynthia’s
increase, should she have any.”’

At common law, there was no remainder to a chattel interest,
and any gift or bequest of a chattel, no matter how short the
time, passed the absolute property. This rule was gradually
relaxed, and a distinction taken between a gift of the thing itself
and of the use of the thing, the law attaching a validity to the
latter, which it denied to the former. This modification of the
common law rule in time also gave way to the rule, as we now
understand it to exist, that whether the gift be of the thing itself
for life, or only of the use of the thing, a limitation over to a
subsequent devisee after the decease of the first taker, will be
supported. Such life estate or use however must be clearly ex-
pressed; for it has been decided, with great unanimity, not only
by the English and American courts, but also by this court, that
whatever will directly or constructively constitute an estate im
tail in lands, will pass an absolute estate in personal property.
Chancellor Kent, in his Com., vol. 2, 352-3, says that ‘‘chattels or
money may be limited over after a life interest, but not after a
gift of the absolute property; nor can there be an estate tail in
a chattel interest, for that would lead to a perpetuity, and no
remainder over can be permitted on such a limitation. That it is
a settled rule that the same words, which, under the English law,
would create an estate tail as to freeholds, give the absolute prop-
erty as to chattels.”’

The words, ‘‘lawful heirs,”’ ‘‘heirs of the body,”’ &ec., are the
technical terms used in creating an estate in tail, and when used
in executory devises in connexion with the other language em-
ployed, the important inquiry often is, whether they are to be
taken as words of purchase, giving to the person thereby desig-
nated an estate to commence in possession at the death of the
devisee for life, or whether they are to be taken as words of limi-
tation attaching to the previous estate, and enlarging it from an
estate for life to an estate tail, which would give to the first de-
visee the absolute property. If the word ‘‘heirs,”” or ‘‘heirs of the
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body,”” are used by the testator to denote the second devisee, or
one who is to take after the life estate is determined, and there
are no other words in connexion with them tending to show that
they are used as words of purchase, they will always be taken
as words of limitation, and when personal property is devised,
will vest in the first devisee the absolute estate. It is not neces-
sary, however, that this qualifying language should stand in im-
mediate connexion with the word ‘‘heirs,”” or ‘‘heirs of the body,”’
if found any where in the instrument used as a conveyance, and
in connexion with these words, clearly and plainly denotes an
intention to restrict the limitation over to the death of the first
devisee. The technical sense in which these words would other-
wise be taken, should not prevail, but should yield to such inten-
tion thus clearly ascertained.

In the case of Moody v. Walker, 3 Ark. Rep. 147, several of
the questions now under consideration were discussed, and the
English and American decisions reviewed. The examination which
we have made of these and several more recent decisions, adds
to our conviction that the law was correctly expounded in that
case. One or two of the numerous cases cited, may serve to
show the extent to which several of the courts of the United States
have gone.

In Horne v. Lythe, 4 Har. & John. 431, a searching review is
taken, by Chief Justice DorsEY, of Shelly’s case, and most of the
English decisions. In the case of Horne v. Lythe, the devise was
to the daughter during her life, and after her decease, I give the
same to the heirs of my said daughter Catharine.”” It was held
that the daughter took a fee simple, not a life estate in the prop-
erty. .

In Dott v. Cunnington, 13 Bay Rep. 453, a deed was made to
Sarah Dott for a slave, to be held during her life and at her death
to the heirs of her body. It was held that the words, ‘“at her
death, to the heirs of her body,”” were words of limitation, not of
purchase. The court say, ‘What then is the plain and obvious con-
struction of the law upon the words of this deed? The answer is
plain. That the estate being given to Mrs. Dott for life, with re-
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mainder over to the heirs of her body, make it an estate tail
executed, which being of a chattel interest is too remote. The
whole estate vested in Mrs. Dott, the first taker; consequently
being her property, the second husband acquired a right to it by
marriage.

In Floyd v. Thompson, 4 Dev. & Batt. 438, it was held that a
bequest ‘“‘for the use and benefit of a daughter during her nat-
ural life, then to descend to the heirs of her body, if any, if none,
then to her lawful heirs,”’ gave the daughter an absolute estate
in the slaves.

In .Watt v. Clardy, 2 Flor. Rep. 368, the language was ‘‘loan
the negroes during her natural life, and at her death to the heirs
of her body, which shall survive her, to be equally divided amongst
them.”” The supreme court of Florida held that the daughter
took an absolute estate in the slaves.

These are stronger cases than the one under consideration, and
indeed stronger than several cases where the language has been
held sufficiently strong to vest a life-estate in the first devisee,
with a limitation over to the heir.  Such would seem to be the
construction given by the court of Appeals of Kentucky. Pres-
cott v. Prescott’s Heirs, 10 B. Mon. 56.

At first view, these appear to be strong cases, in which an ob-
vious intention of the testator might be deduced from the lan-
guage used. It must be remembered, however, that the will of
the testator and the policy of the law, often conflict. The testa-
tor, in his anxiety to perpetuate his property in a line of succes-
sion, invades that policy of the law which discountenances per-
petuities. Before the statute de donis, the courts, seeing the evils
which attended entailments, had done much to lessen it by rigid
construction. After that statute, fine and recovery were resorted
to, to avoid the effect of entailments; and as the statute did not
extend to extraordinary devises, they could not be barred by fine and
common recovery; and hence a date of limitation arose both in
regard to devises of real estate and chattels. It is in the protec-
tion of this policy, that the apparent hardships arise. A series
of adjudications have established a definite meaning to these
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words until they have become a rule of property, which we should
be careful not to invade. There is nothing in this devise to limit
or qualify the words ‘‘lawful heirs.”” It follows, therefore, from
the premises assumed, that Susan Mills acquired under the will
of her father, Thomas Humphreys, not a life estate as contended
for by complainants, but an absolute property in the slave Cyn-
thia, which property passed at once to and vested in her husband,
Ambrose Mills, and at his death became the property of his de-
visees, if he made a will, or in the absence of a will, to his widow
and children under the statute of descents.

The counsel for the complainants have anticipated the decisicn
of the court on this point, and contended that, although they may
not be entitled to the slaves as devisees of Thomas Humphreys,
yet if it be found that Susan Mills took the absolute estate in the
slaves, they vested absolutely in her husband, and that on his
death they acquired title to the slaves as his heirs at law. This
may, in the absence of a will and other children by some other
marriage, be all true. But the question is, have they presented
such a state of facts in their bill as will entitle them to a decree
in this particular case? Are these facts put in issue by the hill
and answer? We think not. In the first place they claim exclu-
sively under the will of their grand-father, and state that they
are the heirs of Susan Mills; but this is merely to identify them-
selves as the devisees. They profess to have derived title directly
from Thomas Humphreys, under his will. How then can they
prove that they are the heirs of Ambrose Mills? That faect was
not put in issue, and nothing is evidence but what tends to prove
some material fact in issue.

Not only this, but they expressly state that Susan Mills had
only a life estate, and that she and her hushand never claimed
any other estate, which estate they charge terminated at the
death of their mother. It is manifestly clear that this allega-
tion cannot be contradicted by them. Gresley on Equity Evi-
dence, page 165, says, ‘‘For parties to disprove facts which they
have themselves admitted, would be a mere mockery; the plain-
tiff would be repudiating the statements which he had laid down
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as the basis for his demand for justice:’’ and at page 159, he
says, ‘‘“The main object of allowing pleadings at all is, that the
disputed points may be brought to issue clearly and definitely,
and this object would be entirely frustrated if, after the pleadings
were closed, the questions were permitted to be repeatedly
altered.”’

In the case of Piatt v. Vattiers et al., 9 Peters Rep. 405, in
which the statute of limitations was relied on, and it became im-
portant for the complainants to establish the non-residence of
the party, and proofs were taken to that point; HELD, by STORY,
Judge, that the court could take no notice of the proofs, for the
proofs, to be admissible, must be founded upon some allegation
in the bill and answer, and the bill was dismissed. The grounds
of equity should be stated with clearness and precision; for the
complainant can only recover on the validity of his title stated
in the bill.  Tingman v. Henderson, 1 Bland R. 249. He must
stand or fall upon the case made by his bill. Thomas v. Wor-
ner, 1 Slade’s Verm. R. 110. Wright v. Dane, 22 Pick. 55. Gb-
son v. McCormack, 10 Gill & John. 65. Lucas v. McBlair, 12
Gill & Johm. 1. A fact not alleged, though proven, cannot be
the basis af a decree. Morrison v. Hart, 2 Bibb 4.

These authorities abundantly show that no decree can be ren-
dered for the complainants, admitting it to be in proof that they
are the sole heirs of Ambrose Mills, and that he died intestate,
for there is not a material fact put in issue by the pleadings to
which the evidence could apply, or on which a decree could be
based. If the complainants have equitable rights, as heirs of
Ambrose Mills, they must assert them in another suit. This is
not a suit where a title'is defectively stated; but where the grounds
upon which rests the claim to equitable relief, had been entirely
misapprehended.

Let the decree of the court below be reversed and set aside,
and the bill dismissed, without prejudice to the rights of com-

plainants. ©




