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HEensLEY vs. Force & Co.

Nil debet cannot be pleaded to debt on a judgment of a sister State.

Nor can the defendant plead that the court which rendered the judgment,
had no jurisdiction of the subject matter of the suit. Both the indebted-
ness and jurisdiction of the subject matter are subjects of inquiry before
the judgment is rendered, and not after.

Writ of Error to Saline Circuit Court.

Force & Co. brought an action of debt against Wm. Hensley,
in Saline Circuit Court, on a judgment of the Circuit Court for
Cherokee county, in the State of Alabama.

Defendant filed four pleas: 1st, Nil debet: 2d, Nul tiel record:
3rd, That the said judgment was rendered without notice to de-
fendant, or appearance in his behalf by any authorized attorney;
4th, That said circuit court, of Cherokee county, Alabama, had
not jurisdiction of the subject matter of the suit, and said judg-
ment was corant non judice and void.

The court struck out the first and fourth pleas, and the plain-
tiff took issue to the 2d and 3rd. The issues were submitted to
the court, the plaintiff’s read in evidence a transcript of the judg-
ment sued on, and the court found for plaintiffs. It appears
from the transcript, that the defendant was not only served with
process in the original action, but that he appeared by attorney,
and contested the suit; the subject matter of which was a guar-
antee of his to pay for goods bought of the plaintiffs’ by third
persons.

S. H. HeapsreaD, for the plaintiff. The jurisdiction of a court
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rendering judgment may at all times be questioned either as to
the person or subject matter. Borden v. Fitch, 15 J. Rep. 141.
Kilburn v. Woodworth, 5 J. R. 41. Shumway v. Stillman, 4 Cow.
194. Hall v. Williams, 6 Pick. 232. Full faith and credit will
be given to the judgments of other States: but not where the
courthadnojurisdiction. Bissell v. Briggs, 9 Mass. 467. Andrews
v. Montgomery, 19 J. R. 162. And the want of jurisdiction may
be taken advantage of by plea or collaterally. Lincoln . Tower,
2 McLean 473. Rangelv v. Webster, 11 N. H. 299. A defendant
is allowed by special plea to deny the jurisdiction of the court in
a suit brought upon a judgment rendered in another State. Ful-
lerton v. Horton, 11 Verm. 425. Pritchett v. Clark, 3 Harring
517. 4 Scam. 536. 4 Cow. 294. Holt v. Alloway, 2 Blackf. 108.

The plea is sufficiently specific, and could not in the nature of
things be more positive. It came up to the rule of pleading that
no greater particularity is required than the nature of the thing
pleaded will conveniently admit. (Stephenw’s Pl. 367, 8 T. R.
130.) The facts showing that the court had no jurisdiction is
matter of evidence and not of pleading. Stephen 342,

Warkins & Curran, contra.  The pleading of uil debet is bad
as it is an attempt to go behind the judgment declared upon, and
is in violation of the act of Congress giving to judgments in one
State the same force and effect in every other State that they have
in the State where rendered.

The plea denying the jurisdiction of the court in Alabama, is
defective in not setting out the facts showing the want of juris-
diction. If the court had no jurisdiction of the person of the de-
fendant, that fact must be made to appear by plea. (Barkman v.
Hopkins & McMechen, 6 Eng.) Every presumption will be in-
dulged in favor of the jurisdiction, and if the defendant alleges a
want of jurisdiction, e must do so by special plea in bar, setting
out the facts from which such want of jurisdiction may appear.
Shumzeay v. Stillman, 4 Cow. 294. Hunt v. Mavfield, 2 Stew. 127.
Lucas v. Bank of Darien, 1b. 306, 311. Miller v. Pennington, 1b.
399. Biddle v. Wilkins, 1 Peters 691.




758 Hexstey vs. Force & Co. [12

Mr. Chief Justice JoHxNsoxN delivered the opinion of the Court.

The first plea interposed by the defendant below, was mani-
festly bad, and wholly inadmissible under the circumstances of the
case. The question of indebtedness was not enquirable into in
the face of the judgment, which was absolutely conclusive as to
that matter. The plea of nil debet would, without a doubt, be in-
admissible as a defence to a domestic judgment, and if so, it
would be equally so when tendered as a defence to a judgment
of a sister State. This court, in the case of Barkman v. Hop-
kins ¢t al., (6 Eng. Rep. 166,) when expounding the act of Con-
gress, in relation to the force and effect of the judgments of one
State, when made the subject of judicial consideration in another,
said: “The object of the act of Congress was to conclude the
parties every where from re-investigating facts which had been
submitted by them to a competent tribunal to decide, when once
decided, not to bind them to abide a decision and adjudication to
which one of the parties had never submitted. It was intended
to put a stop to investigation and re-investigation, by denying to
the parties, who had once litigated their claims, the privilege of
opening the issues thus made and closed by solemn adjudica-
tion.” If the defendant was not indebted to the plaintiffs at the
time of the rendition of the judgment against them, it was then
his undoubted right to have interposed such a defence as to have
called for proof of that fact from his adversary, and to have
entitled him to a judgment in his favor in case of a failure of
such proof. This being a matter fit and proper to be litigated in
the course of that proceeding, the legal presumption is that he
then and there availed himself of all his fegal rights, and as a
necessary result of this presumption, he is now estopped to pre-
sent it here for re-investigation. This plea does not question the
jurisdiction of the court that rendered the judgment, but virtually
admits it. It is therefore wholly inadmissible as a defence to the
present action, and consequently was properly stricken out.

The fourth plea is that the court, which rendered the judgment,
had no jurisdiction of the subject matter of the suit. This, for a
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like reason was properly struck out. This plea does not deny
that the defendant was served with process, or that he was pres-
ent at the trial in the court of Alabama, when and where the
judgment was rendered against him; but, on the contrary, it is a
virtual admission of both. This being the legal presumption, at
least so far as this plea goes, the question then recurs as to the
conclusiveness of the judgment in respect to the jurisdiction over
the subject matter. If the matter set up here by this plea, was
fit and proper to be litigated, and settled by that court before the
rendition of the judgment upon the merits, it is clear from the
doctrine of the case already referred to that it cannot be presen-
ted here for re-adjudication. That such a defence might have
been interposed to the action in that court, in case the defendant
had desired to do so cannot admit of a doubt, and consequently
whether he actually availed himself of his right in that respect or
not, cannot now be a matter material, as he is concluded by the
judgment. The matter set up in this plea is a defence of com-
mon occurrence before judgment, but cannot be admitted after-
wards in a suit upon the judgment, as that would be to bring the
same matter in litigation a second time, which is positively for-
bidden by an inflexible rule of law.

It is also assigned for error that the circuit court found that
there was such a record as the one declared upon. We have ex-
amined the transcript carefully, and have not been able to per-
ceive any material variance.

There being no error in the judgment of the court below, the
same is in all things affirmed.




