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Lane vs. FARMER.

Possession of an order by the maker of a note, drawn upon him by the
payee of the note, is prima facie evidence that he has pail the order accord-
ing to its tenor, but he must prove its execution before he can introduce it
in evidence.
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Writ of Ervor to Marion Circuit Court.

THis was a suit brought by Lane against Farmer, upon the fol-
lowing bond, before a Justice of the Peace:

‘‘Twelve months after date, we or either of us promise to pay
Josiah Lane, administrator of Baker Tyler, deceased the sum of
sixteen dollars and 433/ cents, without discount or defalcation, for
value received of him; as witness our hands and seals, this July
18th day, 1844.

J. B. EVERETT, [Seal.]
JAMES FARMER, [Seal.]”

Farmer appeared before the Justice and filed the following
paper as a set-off :

“Mr. J. B. Everett, Sir: Please let the bearer have what lum-
ber he wants, and it will be good on the note I hold on you. I
would send you the note but I hain’t it with me, and by so doing
you will oblige yours & so forth; this 3d day of May, 1848.

JOSIAH LANE.”’

Judgment was entered by the justice against Lane, and he ap-
pealed to the Circuit Court.

In the Cireuit Court the case was tried before a jury. Lane
read the bond sued on as evidence, without objection, and rested
his case.

The defendant offered to read the above paper, filed as an offset,
to the jury as evidence in his behalf, to which the plaintiff objected,
without the execution of it was first proved. The court overruled
the objection and permitted it to be read to the jury as evidence
to which the plaintiff excepted.

The said bond offered and read as evidence by the plaintiff
and the said paper offered and read as evidence by the defen-
dant, was all the evidence offered in the case.

The defendant then moved the court to instruct the jury: ‘‘The
Court instruects the jury in this case that the order offered in
evidence by the defendant in this case, is prima facie evidence of
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the payment of the note sued upon, and is good until rebutted
by the plaintiff.”’

To the giving of which the plaintiff objected, but the court
overruled the objection, and gave the instruction, and the plain-
tiff excepted.

The jury found for the defendant, and judgment was rendered
against the plaintiff for costs.

The plaintiff moved for a new trial, and assigned as cause:

1st. The courtrerred in permitting the defendant to read as
evidence the paper without proof of its execution:

2d. The court erred in permitting said instrument to be read
as evidence to the jury: '

3d. Because the court erred in instructing the jury:

4th. Because the jury found against the law and the evidence.

The motion was overruled by the court, and the plaintiff excepted.

Byers & ParrErson, for the plaintiff,

Mr. Justice ScorT delivered the opinion of the Court.

Proof of execution of the order in question was an indispensable
pre-requisite to its being read in evidence. Had this been done,
then its possession by the debtor on whom it was drawn, was prima
facie evidence that he had paid it according to its tenor. (2 Greenl.
Ev., p. 492, sec. 518.)

The judgment must be reversed, and the cause remanded.
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