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WHEAT, USE, &C. VS. DOTSON. 

A partial failure of consideration as to real estate is the subject of recoup-
ment, when the partial failure is in the quantity or quality of the subject: 
otherwise when there is a partial failure in the title. 

This defence may be set up. by special sworn plea under our statute, 
as well when the action is on any instrument or note in writing under seal, 
as in other actions. 

The correct practice on a plea of partial failure of consideration is to 
take a default for the sum confessed subject to but one final judgment. 

Appeal from Madison Circuit Court. 

This was an action of debt brought by Joseph Wheat (use of 
John Wharton) against Stephen Dotson, on a writin c, Z7, 

tory for $200, due first March, 1848. 
The defendant filed a plea of partial failure of consideration, 

in substance as follows : 
Defendant says actio. non, "because he says that the said wri-. 

ting obligatory, in said declaration mentioned, together with a cer-
tain other obligatory for $150, were made, executed and deliv-
ered, by him to the said Wheat, for and in consideration of the 
following described tract or parcel of land, situated, &c., to-wit: 
[here the tract of land is described,] and also for and in considera-
tion of a certain improvement upon public lands situate in the 
county aforesaid, consisting of one field of eleven acres and a 
half inclosed by a good fence, which said improvement was of 
great value, to-wit : of the value of $200; and the said defendant 
avers that at the date of making said writings obligatory, to-wit: 
on the 3d day of July, A. D. 1847. that said plaintiff was legally 
entitled to, and was possessed of said improvement, and the said 
defendant further avers that although the said plaintiff undertook 
and promised to deliver him, the said defendant, the possession of 
said improvement, as a portion of the consideration for the Making,
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execution and delivery of the writing obligatory aforesaid, on the 
first day of January, 1847, nevertheless the said plaintiff wholly 
failed and refused to deliver the possession of the same to said 
defendant, and still fails and refuses, and so the said defendant 
in fact says that the consideration for which said writing obliga-
tory was given has in part failed, and this he is ready to verify," 
&c.

The plaintiff demurred to the plea, the court overruled the de-
murrer, the plaintiff rested, and permitted final judgment to go 
for defendant. 

FOWLER, for the appellant. A failure of consideration can avail 
as a defence at law, only where it is total, a partial failure never. 
Greenleaf v. Cook, 4 Cond. R. 9. Wallace, &c. v. Barlow's ad'm., 

.3 Bibb Rep. 19i. Montgomery v. Tipton, i Mo. Rep. 317, 447. 
Head v. Taylor et al., 2 Marsh. Rep. 148. Wise v. Kelly, ib. 546. 
2 Stark. Ev., (5 Am. Ed.) 170. Foreau v. Bowen, 7 Mon. Rep. 
412. Brown v. Wilson, I Litt. Rep. 233. Owsley v. Beasely, 4 
Bibb 277. Willett v. Forman, 3 1. 1. Marsh. 293. Peebles v. 
Stephens, i Bibb. R. 500. Ferguson v. Oliver, 3 Smed. & Marsh. 
Rep. 337. I Camp. R. 40, note; 3 ib. 38. 14 East Rep. 486. 

ENGLISH, contra. A partial failure of consideration is a good 
defense to an action on a promissory note. McMillion v. Pigg 

Marr, 3 Stew. R. 165. Peden v. More, I Stew. & Porter 71. 
2 Greenl. Ev. 124, 5. Perlv v. Balch, 23 Pick. 283. Harrington v. 
Stratton, 22 Pick. 510. Spalding v. Vandercook, 2 Wend. 431. 
Barton v. Stewart, 3 Wend. 236. McAlister v. Reab, 4 Wend. 
483. It follows that such defence is also good in an action on a 
bond, under sec. 75, ch. 126, Digest. 

Mr. Justice SCOTT delivered the opinion of the Court. 
To this action of debt on a sealed instrument—a single bill for 

$200, payable the first day of March, 1848, the defendant below 
interposed a special plea of partial failure of its consideration, 
which, as he alleged, was the sale and purchase of some lands
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and of an improvement upon the public lands. To this plea a 
demurrer was overruled, and the plaintiff below refusing to an-
swer further, judgment was rendered accordingly. 

The main question presented is a new one in this court in its . 
present aspect, and is by no means free from difficulty. We think 
however, it may be solved in the light of general principles and 
of the adjudged cases as satisfactorily to the professional mind as 
any that can come up, although it is undeniably embarrassed by 
some highly respectable decisions. The greater number of these, 
however, will be found to have departed from the true principles 
and spirit of the legal doctrine in question only in restricting too 
much the field of its legitimate operation. As we must, in order 
to arrive at a clear comprehension of the main question before 
us, look somewhat radically at the doctrines of the law involved, 
we shall prefer to postpone the consideration of several minor 
questions until after we shall have examined the general ques-
tion of the validity of the defence in the common law courts, of 
partial failure of consideration, in general reference to pleading 
and the interpretation of contracts beyond the sphere of merely 
local jurisprudence, as affected by our statutory regulations. 

When a defendant, in a suit upon a contract in a common law 
court, comes in and asks to be permitted to interpose a defence 
founded upon a partial failure of its consideration, he certainly 
applies for a kind of relief that would have been refused him 
there peremptorily at one period in the history of those courts, 
and which at that period could have been obtained only in the 
equity courts. And it was during that period that the rule ob-
tained as to this doctrine, which is now so often spoken of in our 
books, as the "old rule." Hence, the doctrine in question is in its 
nature and essence an equity doctrine ; althOugh now adminis-
tered in the common law courts. And this no less so, although 
in truth and in fact it might have been originally a doctrine of 
the ancient common law, stifled by artificial technical rules and 
driven for refuge into the equity courts. It is far more probable, 
however, from its essential properties and appropriate adaptation to 
a condition of advanced civilization, that it is a pure equity doctrine
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derived by these courts from the civil law. And this probability 
is strengthened by the circumstances that no common law term 
expresses with exactness the true legal idea of this doctrine, 
while one derived from the civil law, in its present received sig-
nification, does so with great clearness. 

The almost obsolete word "defalk," falls far short, and although 
"discount" and "mitigation of damages" approach more nearly, 
still the one does not fully express the idea, and the other does 
somewhat more. And like the term "equitable off-set," fails to 
present to the mind the essential, that the matter that is to be the 
foundation of the mitigation or the off-set, to be within the doc-
trine, must arise out of the transaction only on which the suit is 
founded, and cannot come out of a different affair. "Recoup-
ment," however, as it is now understood, expresses all this, as it 
is the keeping back of something that is due, because there is an 

c equitable reason to withhold it, and is now uniformly applied 
where a man brings an action for a breach of a contract between 
him and the defendant, and the latter can show that some stipu-
lation in the same contract was made by the plaintiff which he 
has violated ; when the defendant may, if he choose, instead of 
suing in his turn, recoup his damages arising from the breach 
committed by the plaintiff whether they be liquidated or not. 
And thus the law will cut off so much of the plaintiff's claims as 
the cross damages will come to, and in effect hold that cross 
claims arising out of the same transactions shall compensate 
each other, and the balance only be recoverable by the plaintiff. 
(Toml. Law Dic., RECOUP. Ives v. Van Epps, 22 Wend. Rep. 
p. 156.) 

With this understanding of the essence and nature of the doc-
trine of recoupment, we will proceed to trace rapidly its recogni-
tion and gradual development in the common law courts, both in 
England and in this country, premising first, however, two par-
ticulars worthy to be kept in mind, as tending to aid materially 
in the elucidation of the subject : 

1st. That this doctrine has not grown up in the common law 
courts, upon the ground that the express contract upon which the
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suit is brought is to be considered void, and that the - recovery is 
allowed as upon a quantum meruit or quantum valebat upon an 
implied contract : or that such express contract has been rescin-
ded, and thus a return or an offer to return or its equivalent must 
be required as a pre-requisite to the admission of the defence. 
On the contrary, it has grown up under the auspices of quite ano-
ther and distinct principle of the common law, that has been 
always operative and of late years has not only been a great 
favorite of the courts both of law and equity, but of the legisla-
ture—that of the law's abhorrence of multiplicity and circuit ), of 
action, which can never legitimately tolerate a second litigation 
on the same matter, where a fair opportunity can be afforded by 
the first to do final and complete justice between the parties. 
(McAlister v. Real), 4 Wend., at p. 492. Caswell v. Coare, I 
Taunt. 566 p., Mansfield. 

2d. That recoupment differs from off-set in two essential ,par-
ticulars, that is to say, in being confined to matters only arising 
out of and connected with the contract upon which the suit is 
brought, and in having no regard to whether or not such matters 
be liquidated or unliquidated. 

There can be no doubt but that by the ancient common law, it 
was a fixed principle that if a contract was shown to be tainted 
with fraud, it Could not lie made the foundation of a recovery to 
any extent whatever. And it was also a principle equally well 
established that if a part)' was injured by partial failure of the 
consideration for the contract, or by the non-fulfillment of any of 
its stipulations, or of a warranty touching its subject matter, the 
injured party could not defend himself in an action on the con-
tract by proving those facts, but could obtain redress only by a 
cross action. So, it was a like fixed principle that if one con-
tracted to employ one for a certain time, at a specified price for 
,the whole time, and discharged him without sufficient cause be-
fore the expiration of the time, he was bound to pay the whole 
amount of wages for the full time. 

Nevertheless, it is equally well known that all these rigid rules 
of the common law courts have materially yielded b y a gradual
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process to the influence of common justice, common sense and 
common convenience. Thus, the last mentioned rule is now held 
to have more especial reference to the sustaining of the action 
than to the admeasurement of the damages. to be recovered there-
by, and it has become settled that although the whole wages is 
prima facie the measure, yet the true rule of damages in such 
cases is the actual loss or injury sustained by the party ready 
and willing to perform. ( Walworth v. Pool, 4 . Eng. 394.) 

And so of the first rule, the technical notion that the contract 
was entire, and that therefore it could not be apportioned and 
made a ground of recovery in any case where it was tainted with 
fraud, has long ago been abandoned as a universal rule, although 
in some cases it may be still insisted on, as where the transaction 
presents ingredients so grossly offensive, or so complicated and 
connected as to be incapable of clear and definite separation, on 
the ground that, in such cases, the parties have so much offended 
against good morals, or have so intricately woven a web of fraud 
as to exonerate the courts of justice from the duty of "unraveling 
the threads so as to separate the sound from the unsound. - And 
it is in cases where fraud entered into, but did not equitably go 
to the entire prevention of a recovery by the plaintiff, that we find 
the first traces of the defence in question by the common law 
courts of England. (The cases of Ledger v. Erver, Peak's cases 
206. Fleming v. Simpson, i Camp. 40, note, are cases of this de-
scription.) And the cases both English and American, where the 
defence was allowed when. there was a warranty mala fides, and 
refused when the warranty was bona fides, rest upon the same 
foundation, the courts seeming, for a while, not to be willing to 
allow it except only in cases where fraud was an ingredient. 

This distinction and consequent limitation upon the defence, 
although it had been before challenged and in several cases dis-
allowed, was not effectually exploded in this country until the 
case of McAlister v. Reab, (4 Wend. 4830 came up before the 
Supreme Court of New York, in the year 1831, in which Judge 
MARCY (in one of those clear judicial judgments, for which he was 
sometimes so remarkable when upon that bench) reViewed the
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more prominent English and American authorities, and having 
shown the fallacy of the idea that recoupment proceeded either 
upon the ground of set-off, or of the nullity of the original con-
tract and exhibited its true ground—the prevention of multiplicity 
and circuity of action—refused emphatically to restrict its opera-
tion to cases merely where fraud was an ingredient. That case 
was taken to the court of errors in the ensuing year, and the judg-
ment was affirmed by a vote of 18 to 3. (18 Wend. R. I I I.) Af-
ter learned opinions in favor of the doctrines it inculcates by the 
Chancellor and Senator Allen, who cite various authorities in 
its support, not noticed by Judge Marcy. The dissenting sena-
tors having been evidently mystified as to the general doctrine 
in placing it upon the ground of set-off. 

The Chancellor, in his opinion, incidentally alludes to a further 
distinction as "taken by the English Judges between a suit upon 
the original contract of sale and a suit upon a note or other se-
curity taken for the contract price of such sale," and remarks as 
to the latter class of cases, "it has been held that the whole 
amount of the note or other security may be there recovered 
where there is no fraud, unless the warranty goes to the whole 
consideration." We have looked into the English cases for this 
distinction, but have not been able to find that it is clearly marked. 
On the - contrary, the cases, when closely scrutinized, seem gene-
rally to turn, not upon whether or not the suit was upon the ori-
ginal contract, or a bill or note taken for the contract price of the 
sale, but upon the question whether or not there was fraud. The 
case of King v. Boster, (7 East 481,) was upon a note given for 
a horse, and the cases of Barber v. Backhorn, (Peak's Cases 61,) 
and of Ledger V. Erver, (ib. 216,) were upon bills of exchange ; 
and in those cases, certainly, fraud was the ground on which the 
defence was admitted. 

But be this as it may, inasmuch as the defence that was once 
admitted only in cases of fraud, and in such cases was admitted 
as well against a bill or note as when the suit was on the original 
contract of sale, is now extended to cases where fraud is not an 
ingredient, by a parity of reasoning, it should be admitted in such 

Vol. 12.45.
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additional cases, as well in the one predicament as in the other 
of the contract. And such seems to have been the universal un-
derstanding of the American courts. The cases of Frisbe v. Hoff-

nagle, (ii Johu.R. 50), Becker v. Vroman, (13 ib. 302), Spalding 

v. Vandercook, (2 Wend. R. 431), and Barton v. Stezcard, (3 id. 

236), as remarked by the Chancellor, having disregarded the dis-
tinction ; and all the subsequent cases in this country have fol-
lowed this lead, as far as they have come under our obserVation. 

The case of Peden v. Moore, (i Steward & Porter R. 71), was 
also an action upon a promissory note. This case was decided 
by the Supreme Court of Alabama in July, 1831, and without 
the light thrown upon the subject by the case of McAlister v. 

Reab, which, although previously passed upon by the Supreme 
Court of New York, was then pending in the Court of Errors of 
that State. From the truly learned and able opinion of Chief 
Justice CowER delivered in this case, the Supreme Court of the 
United States, in the recent case of Withers v. Greene, (9 Howard 

R. 226), has made some very copious extracts, "on account of 
the intrinsic force of the reasoning they contain." And the en-
tire opinion commends itself to the profession in an eminent de-
gree, as containing a discriminating review of the authorities, 
and a body of reasoning that throws a flood of light upon the 
general doctrine of partial failure of consideration. The result 
was that the Supreme Court of Alabama was "of opinion that 
whenever a defendant can maintain a cross action for damages 
on account of a defect in personal property purchased by him, 
or for a non-compliance by the plaintiff with his part of the con-
tract, he may in a defence to an action upon his note made in 
consequence of such purchase or contract, claim a deduction 
corresponding with the injury he has sustained. When real 
estate is the consideration, the law perhaps is different, and a 
partial defect in title, so long as the contract is unrescinded, could 
not be alleged as a defence to an action for the purchase money, 
and this difference is to be attributed to the extensive jurisdiction 
exercised by chancery over the title to real estate by causing it 
to be perfected ; and to the additional cause that the vendee sus--
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tains no injury by a defect of title so long as he retains posses-
sion." Thus the boundary of mere cases of fraud, as a limita-
tion for the toleration of the defence,- was passed, as in New 
York ; and in both States it was allowed in the common law 
courts, as will be found by an examination of the authorities 
cited, upon co-incident grounds of reason and exposition of au-
thority ; and it will be borne in mind, that each State had her 
equity courts of general jurisdiction. 

The defence is also allowed in Mississippi, where there are also 
like equity courts, upon the same limitation as in New York, 
Williams v. Harris, Ferguson &c., 2 Howard R. 627, Brewer v. 
Harris et al., 2 Sm. Mar. 85, Harmon v. Sanderson, 6 Sm. & Mar. 
41: and the case cited by the counsel from 8 Sm. & Mar. 336, 
(Ferguson v. Oliver), to show the contrary, is only an enforce-
ment of the New York rule, that nothing short of total failure or 
want of consideration will be allowed to be set up under the plea 
of the general issue, unless previous notice be given of an intention 
to rely upon a special defence amounting to only a partial failure. 

Without any remark, therefore, upon the more recent elemen-
tary writers, who in general, now all lay down the doctrine to be 
that, "The objection to a note or bill of exchange may be 
that there is a total want of consideration to support it, or that 
there is only a partial want of consideration. In the first case, 
it goes to the entire validity of the note, and avoids it. ln the 
latter case, it affects the note with nullity only pro tanto. The 
same rule applies to cases where there was originally no want 
of consideration, but there has since been a subsequent failure 
thereof, either in whole or in part." (Story on Prom. Notes, p. 
204, 5, sec. 187, citing two Editions of Bailey on bills and other 
authorities ; (Story on Bills (2 ed.) p. 214, sec.184. StoryonCont. 
p. 99, sec. 153, 154. 2 Green. Ev., p. 124, 125, sec. 136, & notes, 
2 ed.); or any observations on the various cases decided in State 
or Federal courts, in the States where there were no equity courts, 
(id. Pick. R. 198, 22 Pick. R. 510, 23 Pick. R. 283, I Mason R. 
437, ib. 93), we will conclude this array of authority in favor of 
the validity of the defence in question, in the general view in
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which we have been considering it, by citing the case of Withers 

v. Greene, before alluded to, decided by the Supreme Court of 
the United States at the January Term, 1850, which was, like the 
case at bar, an action of debt upon a single bill under seal. And 
in this case, the defence in question was allowed under pleas of 
fraud, praying a general discharge from the debt, although they 
.were held bad, as pleas going to the entire discharge, because 
they omitted a disclaimer of the contract, and a proffer to return 
the property ; but was held good, however, in substance (though 
bad in form) as pleas under which partial failure of the conside-
ration could be set up in evidence. 

After an examination of some of the American, and most . of 
the English authorities, that court say, and we think that such is 
clearly established, "It would seem then to be fairly deducible 
from the reasoning of the English Judges, from the case of Bos-

ton v. Butler, in 7 East decided in i8o6, to that of Poulton v. Lat-
timore, 9 Barn. & Cres., ruled in 1829, that this defence would, 
by those judges themselves, be deemed permissible, whenever it 
could be alleged, without danger of surprise and consistently 
with safety to the rights of the parties ; and it appears to be a 
deduction equally regular, that where notice of the defence was 
given either by pleading or by any other effectual proceeding, 
neither surprise nor any other invasion of the rights of the par-
ties could occur or be reasonably apprehended. But however 
the rule laid down by the English courts should be understood, it 
has been repeatedly decided, by learned and able judges in our 
own country, when acting too, not in virtue of a statutory license 
or provision, but upon principles o f justice and convenience and 
with a view of preventing litigation and expense, that where 
fraud has occurred in obtaining, or in the performance of con-
tracts, or where there has been a failure of consideration, total 
or partial, or a breach of warranty, fraudulent or otherwise, all 
or any of these facts may be relied on in defence by a party 
when sued upon such contract ; and that he shall not be driven 
to assert them either for protection or as a ground for compensa-
tion in a cross action."
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In holding the law thus, we have not failed to examine the de-
cisions of some of the other States where it is held otherwise. 
The Kentucky decisions, mainly relied upon by the counsel in 
this case, present but little reasoning on the subject, and no au-
thorities are cited. Kentucky probably received the law as her 
courts enforce it from her mother, Virginia, where in 1830, it was 
provided by statute that a defendant might allege by plea, not 
only fraud in the consideration or procurement of any contract, 
but any such failure in the consideration thereof, or any breach 
of warranty of the title or soundness of personal property, as 
would entitle him in any form of action to recover damages at 
law or relief in equity. 

But although we have found the defence in question admissible 
as to contracts respecting personal property, the case before us 
makes it necessary that we should go further and determine as 
to its validity in a court of law when real estate is the consider-
ation of the contract. 

Upon one branch of this latter inquiry, the authorities are so 
nearly uniform, and the reasoning by which they are sustained 
is so cogent that there can be no great difficulty in arriving at a 
satisfactory conclusion. We mean that predicament of this ques-
tion where the partial failure relates to title merely. In this class 
of cases, both upon principle and authority, no defect of title that 
does not amount to a total failure of consideration can be set up 
as a defence to the suit for the purchase money. (Greenleaf v. 
Cook, 2 Wheat. R. 13. Peden v. Moore, I Stew. & Port. R. 81. 
Frisbee v. Hoffnagle, ii John. R. 50. Kemp. v. Lee, 3 Pick. R. 
452.) And perhaps not even then without eviction. (Bumpass v. 
Platner, I John. Ch. R. 213.) And the denial of the defence in 
cases where there is but a 'partial defect of title, is predicated up-
on the exclusive and peculiar jurisdiction of equity over the title to 
real estate in causing it to be perfected, and upon the further con-
sideration that the vendee in general sustains no injury by a par-
tial defect of title so long as he retains possession, as also be-
cause it would be without the principle upon which recoupment 
is allowed at all in the common law courts ; inasmuch as for
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want of that peculiar jurisdiction. of the equity courts, to cause 
defective titles to be perfected, they could not do final and com-
plete justice in the premises and terminate all possible further 
litigation touching the contract. 

When, however, the partial failure of consideration arises not 
from a defect of title, but from a defect in the quantity or quality 
of the land sold, the authorities are not so harmonious. Chancel-
lor KENT, in his commentaries, (2 Kent's COM., 3 Ed. part 5, lect. 
39, p. 470, 4710 after alluding to the want of harmony among 
authorities, then existing on the point as to the defect of title, 
says, "The principles which govern (the contract) as to defects 
in the quality or quantity of the thing sold, are the same in their 
application to sales of lands or chattels." And in this he is fully 
sustained by the New York decisions, and also, in principle, by 
the South Carolina and Pennsylvania decisions cited by him. 
And although the question does not seem to have been expressly 
raised or decided in IVIississippi, yet there are several cases there 
where the New York doctrine, as to this, seems to be taken for 
granted or countenanced. (Brewer v. Harris et al., 2 Sm. & Mar. 
84. Ellis v. Martin, use, &c.„ ib. 187.) In Alabama, although 
the New York doctrine was recognized in the case of Wilson v. 
Jordan, (3 Stew. & Porter, 72), it was afterwards repudiated in 
the case of Dun, use, &c. v. White & McClardy, i Ala. (N. S.) 
645,) where it was held that a partial failure of consideration 
would not be allowed to be set up by a purchaser of land in pos-
session, with warranty when sued for the purchase money, and 
that decision has been ever since followed in that State. This 
case, however, is not based upon authority, and the reasoning by 
which it is sustained, is any thing but satisfactory. It is true the 
Alabama court cited 5 Cow. R. 195, where the New York court 
held that an action could not be maintained upon a promissory 
note executed by Watson, on the following foundation, that is to 
say, Watson had sold lands to Miller, and conveyed with cove-
nants of general warranty. Afterwards Watson, admitting that 
the title had failed, executed the note in question to Miller for the 
amount settled between them as the sum due Miller because of
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the failure of title. The court put the point upon the ground 
that the promissory note was in judgment of law, but a promise 
to pay a subsisting covenant of warranty, which was technically 
a. security of a higher grade, and therefore the action could be 
sustained only upon that higher security, and for that reason 
would not lay upon the note. From these premises, the Alaba-
ma court concluded that recoupment could not be allowed when 
there was a subsisting covenant of warranty, because such was 
a higher security than the note sued on. 

Now, without placing any stress upon the several statutory reg-
ulations of Alabama, which, for most purposes, in effect place 
promissory notes and covenants and other writings under seal 
upon the same level as to technical priority, dignity and impeach-
ability as to consideration, it will be sufficient answer to this 
conclusion to say that if this reasoning is good for the conclusion 
arrived at, it is equally good to overturn a most important part 
of the clioctrine V. their previous leading case of ," edam 7). M o or e, 

because it will equally exclude recoupment in all cases of per-
sonal property where the warranty was in writing under seal. 
The Alabama court also cited the leading case of Bumpers v. 

Platner, (i John. Ch. R. 213,) and upon this foundation argued 
that inasmuch as even a total failure of consideration cannot be 
allowed before eviction from land, ergo, a partial failure cannot 
be thought of for a moment. But in thus reasoning, they fail to 
remember that the case related to a failure of title, and that the 
reason of its rule utterly fails when the rule itself is attempted to 
be applied to a failure of consideration either total or partial of 
quantity or quality (not title) of the subject matter of the sale 
and warranty. 

When the failure relates to title merely, so long as the vendee 
holds possession, he has a title growing up daily, which by mere 
efflux of time may ultimately ripen, and cannot, therefore, in his 
conscience say that he has received no advantage from the ven-
dor under whom he came into the possession, and makes it diffi-
cult to say that the consideration has -indeed totally failed. And 
we have seen that partial failure of title as to land is not within
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the principle of the common law, under the auspices of which re-. 
coupment has been recognized and grown up in her courts for 
want of power in the common law courts to compel the perfec-
tion of title which alone exists in the equity courts. When, how7 
ever. the failure of consideration either total or partial relates to 
quantity or quality, efflux of time, however great, cannot repair it, 
and consequently. the case cited had no application to an y other 
than cases of failure in the title. 

lf the reasoning of the Alabama court be correct, and the doc-
trine thereupon established as to land, when the partial failure is 
of quantity or quality, be sound, then must not only their own 
case of Pedan v. Moore, be overturned in its greater scope, but 
also almost all the English and other cases. Because the same, 
reasoning will apply to all- cases whatsoever as well when the 
warranty is mala fides as when bona fides, provided it be a 
warranty under seal. We have seen that recoupment does not pro-
ceed upon the ground that the contract is a nulljty and the re-
covery is upon a quantum meruit or quantum valebat, but that the 
contract stands and the recovery is mitigated to the extent, and 
because of the fraud or failure. Such a distinction as that de-
veloped by the Alabama court, was never taken in England or 
elsewhere, so far as we have discovered. In England, the objec-
tion was not that the warranty was under seal and therefore a 
security higher in grade than a bill or a promissory note, but 
simply that it was a subsisting cause of action, on which an in-
dependent cross action could be maintained, and that for this 
reason to admit it as a defence under the general issue was not 
only obnoxious to the objection that the plaintiff might be sur-
prised ; but also to the further one that the record would not, in 
such case, exhibit that this matter had been once adjudicated by 
way of recoupment, and thus enable the party to show this for-
mer recovery in bar of an after action on the warranty. And no 
court has gone further to obviate both of these objections than the 
Alabama court, (see the cases of Robinson v. Windam, 9 Porter 
R. 397, where the court hold a special plea good which sits up 
"that the matter complained of had been enquired into as a defence



ARK.]	 WHEAT, USE, &C. VS. DOTSON. 	 713 

tc=r the note, and judgment rendered accordingly, which remains 
n reversed." ) 
We cannot therefore adopt so much of the doctrine of the Ala-

bama courts as disallows recoupment in all cases where the sub-
ject of the sale and purchase is real estate ; but shall follow prin-
ciple, vindicated as it is by the New York decisions as to this 
point, (Van Epps v. Harrison, 5 Hill's R. 630 and hold that as to 
real estate, when the partial failure is in quantity or quality of 
the subject, recoupment is allowable just as it would be for any 
partial failure in the sale and purchase of personal property. 

Upon the next question involved in the case before us, we are 
clear that, under our statute, recoupment is as well allowable 

• when the action is upon "any instrument or note in writing under 
the seal of the party charged therewith," as when it is upon a 
quantum meruit or quantum valebat, or upon a promissory note, 
or bill of exchange.. (Dig. p. 808, sec. 75. The case of Van 
Epps  V.	 6 Hill, at page 66, decides a like point as to the 
New York statute.) 

The remaining question relates to the sufficiency of the plea 
filed in this case, which we think is good. It is not even obnox-
ious to the technical objection that the plea must answer the 
whole declaration as the failure set up is averred to be to an 
amount equal to the amount sought to be recovered—one other 
writing obligatory in addition to this having been (as it appears 
by the plea) executed on one entire consideration. If, however, it 
had been otherwise, and had been in form somewhat like this, 
"And the said defendant as to all said sum of money in the de-
claration mentioned except as to the sum of one hundred dollars, 
says actio non," &c., we should have still held it good under the 
operation of our statute requiring all pleas "impeaching the con-
sideration of any instrument or note in writing, whether sealed or 
not," (Dig. p. 808, sec. 76,) to be supported by affidavit, and the 
preceding section authorizing a defendant, when sued on a sealed 
instrument "by special plea to impeach or go into the considera-
tion of such writing in the same manner as if such writing had 
not been sealed." (Sec. 75, ib.) The one provision was to enable a
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defendant to have the same defence against a sealed instrument, 
so far as it could be founded upon its consideration, or want, or 
failure, as he already had against an instrument not under seal ; 
and this was granted upon condition that he would present such 
defence by "special" sworn plea. The other provision restricted 
the right of the defendant in so far as to take from him any de-
fence of this character against any instrument or note in writing 
not under seal, unless presented by "special" sworn plea. Thus 
removing the objection of surprise so long urged against recoup-
ment, when allowed under the plea of the general issue ; to obviate 
which the courts have required previous notice to be given to the 
plaintiff. And leaving in this State, as under the latter rule, such 
contracts only as have not been reduced to writing, all others be-
ing within the statute requiring the special sworn plea, which dis-
penses with notice. 

As a plea of partial failure of consideration would, in legal ef-
fect, confess so much as it did not deny, the correct practice doubt-
less would be to take a default as to this plea, for the sum con-
fessed, subject to but one final judgment on the whole case at 
the cost of the losing party as usual : And this, although the 
general issue might be also filed along with this special plea, 
because of the general rule that the several distinct pleas in bar 
authorized under our statute, stand independent of one another. 
(Williams v. Harris, Ferguson & Co., 2 How. Miss. R. 634.) 

As the plea, in the case before us, does not set up a defect in 
the title of the subject sold and purchased, but a defect in quan-
tity, it is within the rule that we have adopted for the allowance 
of recoupment in the law courts. The plea does not set up any 
want of title in the plaintiff to the improvement in question : on 
the contrary, it alleges that he was legally entitled to it and in 
possession of it, by way of showing him to be without excuse for 
not passing over the possession of it, of which failure the defen-
dant complains, because he has not received this part of the thing 
he purchased, and for which he executed the note sued on as 
well as another note. 

The first cause of demurrer is that the defendant, by his plea,
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set up an independent contract. This objection is certainly not 
sustained by the record ; because the plea emphatically alleges 
that the note sued on, as well as another note was executed not 
only in consideration of certain lands specified, but "also for and 
in consideration of a certain improvement," &c. 

The other cause of demurrer is that as the plea must be taken 
strongest against the pleader, it must be intended that the promise 
to deliver the possession of the improvement on the public lands 
alleged in the plea was a verbal promise, and being such and a 
"contract" for an interest concerning lands, was void under the 
statute, (Dig. p. 540, sec. t,) and consequently could not be the 
ground of a cross action, so as to bring it within the rule of re-
coupment. To admit all this would avail the plaintiff nothing 
at all, because a cross action would still lay to recover back such 
portion of the consideration as was made void by law and not 
against public morals : and besides, we have seen, in the case of 
Withers V. Green, (9 IIow. R. 230,) that in a proper case a party 
may recoupe as, well for protection as for compensation. 

The record shows that Whorton was present in court, prayed 
an appeal, and filed his affidavit. 

Finding no error in the record, the judgment must be affirmed.


