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Wooprurr os. TraPNALL, ATTY, &C

The notes of the Bank of the State of Arkansas issued previous to the 10th
January, 18435, are a legal tender in payment of all debts then due to the
State. Decision of the Supreme Court of the United States reversing
the case of Woodruff ©. Attorney General pro tem., in 3 Eng. 236. ’

Judgment and execution thereon; a tender to the attorney, of the full
amount in Bank notes; refusal to accept the money tendered; mandamus
to compel the acceptance of the tender: Hewp, That interest on the
judgment ceased at the time of tender.
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Quaere, should the defendant have brought the money into Court with his
application for a mandamus? If so, the omission to object for the failure
to bring the money into Court, was a waiver of it.

Motion for Attachment for Contempt.

The case of Woodruff v. The Attorney General pro tem., re-
ported in 3 Eng. Rep. 236, having been reversed by the Supreme
Court of the United States, and the Bank notes adjudged to be a
legal tender in payment of the judgment, and the mandate of
said Court, filed in this Court, the defendant moved for and ob-
tained a per-emptory mandamus to compel the attorney to re-
ceive the notes in satisfaction of the judgment. The writ issued
commanding the attorney to receive the notes, upon tender there-
of, in payment of the judgment and all iizteresl"leg(zlly due, and
costs. The defendant offered notes sufficient to pay the judg-
ment and cost, and interest to the 24th February, 1847, the day
of the original tender; the attorney refused to receive the amount
and discharge the judgment, unless the interest was paid up to
the present time; which was refused; and he so made return to
the writ. The defendant then moved for an attachment of con-
tempt against him for refusing to obey the mandate of the writ.

Warkins & Curran, for the motion. The only question on the
pleadings and decided by the Supreme Court of the United States,
was that the Attorney General was bound to receive the full
amount of the judgment tendered to him in Bank notes: not the
amount of the judgment now, but at the time of the tender. It
is true in respect of a tender that the party tendering must keep
his tender good, by being prepared to pay the money when de-
manded, but until demand and failure to pay he is not in default.
It is objected that the tender did not stop interest on the judg-
ment, because the money was not paid into court. If this objec-
tion were good in a case like the present, it should have been
made when the petition was originally filed: and by failing to
do so at the proper time the State waived the objection. But it

is admitted “that the law of tender which avoids future interest
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and costs has no application to this case,” because this is not a
case where the creditor calls the debtor into court to settle with
him there, in which case if the debtor would avail himself of a
previous tender he must bring the money into court and have it

ready to pay over according to the demand there made, but here

the debtor calls the creditor into court to compel him to receive
out of court satisfaction of his judgment.

F. W. TrapxNaLL, contra. A plea of tender without payment
of the money into court, is a nullity. Shendon v. Smith, 2 Hill
528. Tidd Pr. 566. 1 Arch. Pr. 137. Graham Pr. 459. 14
Wend. 224. But the Supreme Court of the United States in this
case say “that the law of tender which avoids future interest and

3

costs, has no application to this case,” and thereby recognize the
correctness of the position assumed. Ever since the tender,
Woodruff has had the possession and use of the money, and should

be required to pay interest.

Mr. Justice WaLKER delivered the opinion of the Court.

This case comes before us upon the petition of Woodruff for
attachment or other process against Trapnall, as the Attorney of
the State, for having failed, as is alleged, to receive the amount
of the judgment and the legal interest due thereon in Arkansas
State Bank notes, in obedience to a peremptory mandamus issued
by this Court commanding him to receive the same—the same
having by Woodruff, by his attorney, been duly tendered to said
attorney. The return made upon the writ admits the truth of the
tender of $3,755, (the sum previously tendered on the 24th of
February, 1847,) and the due service of the writ, but attempts to
justify the refusal to accept upon the ground that legal interest
was due on the judgment from the time of the tender on the 24th
February, 1847, until the present time, which was not also ten-
dered, and therefore the said Woodruff did not tender the amount
of the judgment with the legal interest due thereon, as he was by
the writ required to do, before he, as attorney, was bound to accept
and receipt for the same.

TN~ «f*\,,\




ARK.] WOODRUFF ws. TRAPNALL, ATy, &c. 643

Thus, it will be seen, that there is no dispute about facts, nor
that the bank notes were a legal tender in discharge of this par-
ticular debt (as much so as gold and silver would have heen.)
The decision of the Supreme Court of the United States and the
writ of mandamus from this Court are conclusive upon this point :
leaving the effect of the tender in 1847, and a failure on the part
of Woodruff to deposit in this Court, with his petition for alter-
native mandamus, the sum so tendered the only question to be
decided.

It may safely be assumed upon principle that a legal tender
always stops interest and costs, because where the party who
contracts to pay, or is adjudged to pay, offers and tenders that
which his obligation or the judgment of the Court under the law
requires of him, he is no longer in default, and cannot be taxed
with either interests or costs, for these only arise in consequence
of default. The tender is not a payment, because, from that time
forward, he who tenders must hold himself in readiness to pay.
So when he pleads a tender, he avers that he did tender and now
tenders. The whole question therefore resolves itself into this.
was the tender on the 24th of February, 1847, a valid legal ten-
der? This point has been settled by the decision of the Supreme
Court of the United States: because unless there had been a ten-
der and refusal, no question could have arisen as to the kind of
money tendered.. The fact that the contest was narrowed down .
to a mere inquiry as to whether the notes were receivable, does
not change the force and effect of the decision upon the plea of
tender. That may have been the particular defect insisted upon
to vitiate the plea, yet it was the legal sufficiency of the plea
which was really before the Court. Just as if time or place omit-
ted was the objection raised to the sufficiency of a plea, the Court
would look to the plea as an entire defence or bar, and although
the Court should decide that time or place was or not sufficiently
pleaded, the judgment of the Court would be upon the plea.

If, as contended for the plaintiff, the money should have
been deposited in this Court at the time the petition for an alter-
native mandamus was filed, instead of taking issue upon the fact
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of tender, the objection should have then been made. By failing
to do so, (conceding the deposit to have been proper) the objec-
tion was waived as fully as if a plea of non est factum should
be filed without affidavit and issue taken to it without moving
to strike it out, the plea would be good, and so we apprehend
would be a plea of tender. But this case is more properly assimi-
lated to a case of tender before suit. There the party makes no
deposite ; he keeps the money and may use it if he will, but must
hold himself in readiness to pay. There is no suit then in exis-
tence against him for the money. And so after judgment a like
duty rests upon him to pay, and the plaintiff has his right to a fi.
fa. process upon his judgment, just as he had his right to an ori-
ginal writ upon his debt. It is the duty of the party to pay, and
when he tenders the money, all that he is afterwards required to
do is to hold himself in readiness to pay when called on.

But an effort is made to assimilate this proceeding to a suit at
law by the plaintiff for the recovery of money which the plaintift
claims and the defendant refuses to pay, when in truth the very
reverse is the state of case. Here the defendant offers and the
plaintiff refuses to accept. This is a proceeding on the part of the
plaintiff, not the defendant: but moreover this was not a pro-
ceeding hefore us for money. It was no issue as to whether
money was or not due; no appeal is made to this Court to have
the money brought before us and paid over, but to compel a party
to receive money upon a proceeding not before us. But upon
principles of equity, if the creditor refuses to accept and use the
money, why should he complain that the defendant has had the
use of it. He is in no worse situation than he would have been
if the money had been placed in Court. And if the creditor re-
fuses to accept, it is certainly not the fault of the debtor that he
has not his money or that it is yielding him no interest.

But it is unnecessary to discuss the equity of this case. The
tender was made, and has been adjudged a good legal tender, and
as such it is clear that the interest stopped at the date of the ten-
der. Therefore, when we directed our process of mandamus tc
the attorney commanding him to receive the amount of the judg-
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ment and the interest legally due thereon, we must be understood
as meaning the interest up to the date of the tender.

It is admitted that this sum has been tendered, and consequently
the attorney is in contempt of court for having refused to receive
it and give the necessary acquittarice. But as we are satisfied

that the attorney in this instance intended no contempt, but acted
in good faith under a misapprehension of the law, and as he has
answered in fact what he would set up in excuse, if an attach-
ment should issue, we, under the circumstances of the case, im-
pose only the costs of this proceeding upon him, and direct an
alias writ to issue,




