
608	 STATE VS. ELDRIDGE.	 [12 

STATE VS. ELDRIDGE. 

It is a general rule that a criminal charge must be laid in the indictment 
so as to bring the case within the offence as given in the statute, alleging 
distinctly all the essential requisites that constitute it. 

In all cases where a felonious intent is an element of the crime, con-
stituting an essential ingredient of the offence and descriptive of it, 
such intent must be charged in the indictment: otherwise where it is 
no part of the crime, that being complete under the statute without it, 
and is simply descriptive of the punishment: in such case, it is sufficient 
to charge the offence in the words of the statute. 

Appeal from the Circuit Court of jackson County. 

This was a prosecution for marking hogs : the indictment con-

tained two counts. The first charged that the defendant on, &c., 

"with force and arms in said county of Jackson, unlawfully did 

mark four hogs of the value of four dollars, the personal goods 

and chattels of one Mizza Utley, for the purpose and with the
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intent of preventing the identification of said four hogs by the 
said Mizza Utley, and with the intent to .convert the carcasses 
of said hogs to his own use, the hogs aforesaid then and there 
not being over twelve months old at the time the same were so 
marked as aforesaid, contrary to the form of the statute," &c. 
The second count charged the offence in nearly the same words 
adding "and said hogs then and there being the subject of larceny." 

The defendant moved to quash the indictment "because it does 
not describe the crime char o-ed in the indictment as being done 
with a felonious intent, the crime represented in the indictment 
is made a felony by statute." 

The court sustained the motion, and quashed the indictment. 
The State .appealed to this Court. 

CLENDENIN, Attorney General, for the State. lt is only in cases 
of felony -at common law, and felonies by statute, in which the 
felonious intent is deemed an essential ingredient in constituting 
the offence itself, and the description thereof ; not where the felo-
nious intent is descriptive of the punishment merely, as in sec. I, 
Art. VI, part VI, ch. 51, Dig., under which this indictment wa.: 
found, constituting no part of the crime, that being complete 
without it, that it is necessary to charge the act to have been done 
"feloniously," or "with a felonious intent." United States V. 
Stoats, 8 Howard 40, and cases cited. 

Where an act done under particular circumstances, with a par-
ticular intent, is declared criminal, it is sufficient if the indict-
ment charge the offence in the words of the statute. Arch. Cr. 
Pl. & Ev. 51. U. S. v. Gooding, 1 2 Wheat. 460. United States 
v. Staats, ub. sup. 

Mr. Chief Justice JOHNSON delivered the opinion of the Court. 
The only objection made to the indictment, upon the motion 

to quash, was, that the offence was not charged to have been 
codmitted with a felonious intent. The question therefore to be 
determined, is, is the indictment defective for the reason that° the 
acts charged to have been committed by the defendant, are not 
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charged to have been committed feloniously, or with a felonious 
intent. The general rule is, that the charge must be laid in the 
indictment so as to bring the case within the description of the 
offence as given in the statute, alleging distinctly all the essen-
tial requisites that constitute it. Nothing is to be left to impli-
cation or intendment. Generally speaking it is sufficient to pur-
sue the words of the act ; but if in pursuing them there should 
be any am.biguity or uncertainty in charging the offence, the plea-- 
der should regard the substance and legal effect of the enact-
ment. And when words or terms of art are used in the descrip-
tion that have a technical meaning at common law, these should 
be followed, being the only terms to express, in apt and legal 0 
language, the nature and character of the crime. In all cases 
of felonies at common law and some also by statute, the feloni-
ous intent is deemed an essential ingredient in constituting the 
offence, and hence the indictment will be defective, even after 
verdict, unless the intent is averred. The rule has been adhered 
to with great strictness, and properly so where this intent is a 
material element of the crime. Sir William Blackstone observes 
that the term "felony" originally denoted the penal consequences 
of the crime, namely:the forfeiture of the lands and goods, but 
that by long use, it came at last to signify the actual crime com-
mitted. He further remarks that the idea of felony is so gene-
rally connected with that of capital punishment, that it is diffi-
cult to separate them, and that the interpretation of the law con-
forms to that usage ; and therefore, if a statute makes an y new 
offence felony, the law implies that it shall be punished with death, 
that is, by hanging as well as by forfeiture, unless the offender 
prays the benefit of clergy. (4 Bl. Coin. 97. Wend. Ed.) This 
view accounts for the necessity of the averment of a felonious 
intent in all indictments for felony at common law ; and also in 
many cases when made so by statute ; because if it is used, in 
the sense of the law, to denote the actual crime itself, the feloni-
ous intent becomes an essential ingredient to constitute it. *The 
terin siimifying the crime committed, and not the degree of pun-
ishment, the felonious intent is of the essence of the offence, as
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much so, as the intent to maim or disfigure, in the case of May-
hem, or to defraud in the case of forgery, are essential ingredients 
in constituting these several offences. But in cases where this 
felonious intent constitutes no part of the crime, that being com-
plete under the statute without it, and dependent upon another 
and different criminal intent, the rule can have no application 
in reason however it may be upon authority. 

The statute upon which the indictment in question is founded, 
describes the several acts which make up the offence, and then 
declares the person to be guilty of felony, punishable by fine and 
imprisonment. The transmission or presentation of any deed 
or other writing to any office or officer of the government in 
support of, or in relation to, any account or claim, with the in-
tent to defraud the United States, knowing the same to be false, 
are the only essential ingredients. The felonious intent is no 
part of the description, as the offence is complete without it. 
Felony is the conclusion of law from the acts done with the in-
tent described, and makes part of the punishment ; as in the eye 
of the common law, the prisoner thereby becomes infamous and 
disfranchised. These consequences may not follow, _ legally 
speaking, in a government where the common law does not pre-
vail ; but the moral degradation attaches to the punishment ac-
tually inflicted. This question arose in a case before PARK, J., 
on the Northern Circuit in 1831, on the trial of an indictment for 
burning stacks of grain, which is made felony by the 22 & 23 
Car. 2. The second count charges the prisoner with aiding and 
abetting, and an objection was taken that the indictment should 
have averred that he was feloniously present aiding and abetting. 
PARK, J., was inclined to think the objection fatal, but allowed 
the trial to proceed and the prisoner was acquitted on the facts. 
Carroll and another's case, i Levin's Northern Circuit. It again 
arose before Lord LYNDHURST, C. B., at the Durham Assizes in 
1834, on an indictment under the statute of Mayhem, 9 Geo. 4, 
ch. 31 & 2. An objection was taken after conviction that the in-
dictment did not allege that the prisoner upon the prosecutor 
feloniously did make an assault, &c., but it was held that, as the
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indictment described the offence in the words or terms of the stat-
ute, it was sufficient. (Deacon on Cr. Law, supft. 1652, 1681. 
Rea,- v. Thomas Liddle.) This statute, after describing the acts 
constituting the offence, concludes, like the one before us, that 
every such person shall be guilty of felony, and on conviction 
shall suffer death. The decision therefore bears directly upon 
the question in hand, and as the principle seems to have been 
given up in the country from whence it was derived, and at the 
best is here but the merest technicality, it is difficult to perceive 
any ground for still giving it effect. It would be otherwise, if 
the felonious intent was descriptive of the offence, and not sim-
ply of the punishmew	-7,,ard's U. S. Rep. 44, 5 and 6.) 
That case is dire	„umt, and fully conclusive of the ques-
tion here presen The statute upon which the present indict-
ment is founded, also describes the several acts which make up 
the offence, and then declares that the person who shall commit 
such acts shall be adjudged guilty of larceny, and that he shall 
be punished in the same manner as if he had feloniously stolen. 
the property. The marking, branding or altering the mark or 
brand of any animal (the subject of larceny,) being the property 
of another with an intent to steal or convert the carcass or skin 
of any such animal to one's own use, or to prevent identification 
thereof by the true owner, are the only essential ingredients. The 
felonious intent is no part of the description, as the offence is 
complete without it. The felony is the conclusion of the law 
from the acts done with the intent described, and makes part of 
the punishment ; as under our statute the prisoner is rendered in-
famous and also disfranchised. (Digest, chap. 51, part 10, and 
secs. 3 and 4.) The objection to the indictment therefore is not 
well founded in law, and consequently the Circuit Court erred in 
sustaining the demurrer. The judgment of the Circuit Court of 1 
Jackson county herein rendered is consequently, for the error 
aforesaid, reversed, annulled, and set aside, and the cause re-
manded, to be proceeded in according to law and not inconsistent 
with this opinion.


