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HEARSHY ET AL. vs. HICHOX. 

A person selling goods simply as agent or clerk for the owner, cannot 
bring an action in his own name for the price. 

The general rule is that the action on a contract, whether express or 
implied, by parol or under seal, or cf record, must be brought in . the 
name of the party holding the legal interest in the contract. 

But when an agent has any beneficial interest in the performance of 
the contract for commission, &c., as in the case of a factor and a broker, 
an auctioneer, a policy broker whose name is in the policy, or where 
the contract is in terms made with him, he may sustain an action in 
his own name; in each of which cases, however, the principal or owner. 
might sue, unless there is an express contract under seal with the 
agent to pay him, when he alone can sue. 

Appeal from Johnson Circuit Court. 

In January, 1849, Hichox sued Hearshy before a justice of the 
peace of Johnson county, on an account as follows :
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"MR. B. F. HEARSHY, 

1846.	To W. C. Hichox, Agent,	 Dr. 
Jan. 26th.	To 40 bundles spun cotton, at 6oc.,	$24.00" 

Judgment for plaintiff before the justice, and appeal by Hearshy. 
Trial de novo in the Circuit Court, verdict and judgment in favor 

of Hichox for the amount of the account. Hearshy moved for a 
new trial on the grounds that the verdict was contrary to law and 
evidence, which was overruled and he excepted, and took a bill 
of exceptions, setting out the evidence, which is stated in the 
opinion of this Court, and he, and his security in the appeal, 
against whom, also, judgment was rendered, appealed to this 
Court. 

The cause was determined before the Hon.W.W. FLovn, Judge. 

F. W. & P. TRAPNALL, for the appellants, contended that the 
plaintiff had no right to sue, as the contract was made with him 
merely as the servant or agent of another. ( I Chitt. Pl. 5. to 
Mass. 362. 6 John. 94. Jo Ib. 3870 that the action could be 
brought only in the name of the party having the legal interest. 

Chitt. Pl. 3. i East 497. 8 T. R. 332. I Sound. 153, N. 1. 

Mr. Chief Justice JOHNSON delivered the opinion of the Court. 
The question to be determined in this case, is whether the ap-

pellee has shown such an interest in the subject matter of the 
suit as to entitle him to a recovery. The testimony of Alston, 
who was the only witness who knew any thing in relation to the 
matter, is that Hichox and himself were selling goods together 
upon the steamboat Mustang, that he (Alston) had advanced to 
the captain of said boat the sum of nine hundred dollars, that he 
had possession of and a lien on all the goods upon said boat, 
except that Hichox was authorized to sell and pay the money to 
him, that he was assisting to sell the goods at the request of 
Hichox, and that he being very busy requested Street to put forty 
bundles of cotton in Brown's wagon for Hearshy, which he pre-
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sumed was done, and that afterwards he (Alston) was repaid the 
said sum of nine hundred dollars. The account that was filed 
before the justice, describes Hichox as an agent, and we think 
that the proof, when taken in the strongest light in his favor, can-
not more than establish that character. We think it clear from 
the evidence, that the appellee had no interest, either legal or 
equitable in the subject matter of the suit, and that the whole 
extent of his power over it, was merely that of agent or clerk to 
sell the goods, then upon the boat and subject to the lien of Al-
ston. If he sold the goods which formed the consideration of the 
contract sued upon, simply as the agent or clerk of the owner of 
the boat, it is perfectly clear that he is .not entitled to maintain 
the suit ; and consequently, that the Court below should have set 
aside the verdict and granted a new trial. In general the action 
on a contract, whether express or implied, or wht tiler by parol 
or under seal or of record, must be brought in the name of the 
party in whom the legal interest in such contract is vested. See 

Chitty's Plead. p. 3, and the authorities there cited. But when 
an agent has any beneficial interest in the performance of the 
contract for commission, &c., as in the case of a factor and a 
broker, an auctioneer, or policy broker whose name is on the 
policy, or where the contract is in terms made with him, he may 
sustain an action in his own name ; in each of which cases, how-
ever, the principal or owner might sue, unless where there is an 
express contract under seal, with the agent to pay him when he 
alone can sue. See same authorities at page 4 and 5 and the 
cases cited. It is very clear that the appellee has not brought 
himself within either of these exceptions. We are satisfied that 
the appellee has not shown such an interest in the thing sued for 
as to entitle him to maintain this action ; and that, therefore, the 
Circuit Court should have set aside the verdict and have granted 
a new trial. For this reason the judgment of the Circuit Court 
is erroneous, and is consequently reversed.


