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AIKIN v. HarriNGTON ET AL.

Where the allegations of the bill are denied by the answer, they must be
supported by two witnesses, or one with corroborating circumstances.

Where there is an interlocutory judgment, by default, against one of

several defendants in chancery, it must abide the result of the final decree,
and if another defendant succeeds on an answer going to the entire
equity of the bill, the bill should be dismissed as to all the parties, and costs

adjudged to the party in default as well as to the defendant answering.
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Appeal from the Chancery side of Arkansas Circuit Court.

This was a bill in chancery fited by Gude Aikin against Allen
S. Harrington and Quinton Nix, in the Circuit Court of Ar-
kansas county.

Nix made default, and an interlocutory decree was rendered
against him.

Harrington answered, and on the hearing of the bill the court
decreed that it be dismissed for want of equity, and that both de-
fendants recover their costs, &c.

The other facts appear in the opinion of this court.

HEMmPsTEAD, for the appellant.

Mr. Justice JorNsoN delivered the opinion of the Court.

This was a bill filed to set aside a sale of land for fraud. The
fraud complained of consisted in certain promises which were
charged to have been made by the defendant Harrington, to the
complainants’ agent, that in case he would not bid for the land,
but would permit him to become the purchaser, he would give a
reasonable time for its redemption, and further that the defend-
ant Nix purchased the same land of Harrington with a knowl-
edge of the justice of the complainant’s claim. The answer of
Harrington admits that a specified time was given by him for the
complainant to redeem the land by the payment of his entire debt
and also all the expenses of the sale, &c., but he positively denies
that he either paid or offered to pay the same within the time
specified, and further that he made no promises to prevent any
person from bidding for the property at the time of his purchase.

This answer is opposed by the testimony of a single witness,
and that, too, without the aid of any corroborating circumstances.
Indeed it is very questionable whether, even admitting the testi-
mony in its fullest force, it could have availed the complainant,
as all that he claimed was a reasonable time to redeem, and
although a long time had elapsed, he utterly failed to show that
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he had made any effort to pay the debt and to avail himself of
his privilege.' We are satisfied, however, from the proof as pre-
sented by the record, that the essential allegations of the bill were
not sustained, and that therefore the decree was properly ren-
dered in favor of Harrington. Harrington having succeeded
upon his answer, which went to the entire equity of the bill, it is
clear that no decree could be taken against Nix, and that conse-
quently the decree is right in giving costs to both defendants.
The cases of Harrison's heirs v. Dererniah, (2 Bibb., p. 349) and
Cunningham’s heirs v. Steele, (1 Litt. 52,) are directly in point.
In the former of which cases the court said “It was contended that
the Circuit Court should have decreed against the defendant,
Friend, against whom the bill had been taken for confessed. It
is a general rule in suits at law that if one defendant plead to the
whole cause of action and the other suffers judgment to go by
default, if a verdict be in favor of the plea judgment shall be
entered for both defendants. From analogy, the rule must be
the same in chancery. The sufficiency of the complainant’s
claim was put in issue by the answer of one of the defendants,
who holds under the same claim with Friend. Their equity being
defective the court did right in dismissing the bill as to all the
defendants.” And in the latter, the same court said “Nor do we
suppose the decree can be sustained against such of the appel-
lants as failed to'answer the bill. If there had been no answer
by either of the appellants, the allegations of the bill, after being
taken for confessed, might be sufficient to authorize a decree
against all, but after an answer by any, denying the equity as-
serted by the appellee and putting him on the proof of his alle-
gations, without proving his equity, the appellee can have no re-
lief decreed against any of the appellants, as was held by this -
court in the case of Harrison's heirs v. Dererniah, 2 Bibb. 349.
The two cases referred to are directly in point, and are believed
to be based upon sound principles. The decree of the Circuit
Court of Arkansas county, herein rendered, is in all things
affirmed.




