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STATE BANK vs. SHERRILL.

Debt, on a note executed by defendant and two others: plea, limitation:
replication, that plaintiff brought an action on the note within the bar,
suffered a non-suit, and commenced the present action within a year
thereafter: Replication held bad, on demurrer, because it did not allege
that the former action was brought against defendant in the present suit.

Where a party pleads matter of record, if the record be set out imperfectly
or partially, it is sufficient if enough appear to prove the matter in
dispute; as if the plaintiff replies-a former suit against defendant within
the bar, non-suit, and new action within a year, to avoid the plea of
limitation, and the record shows a suit against defendant and two others,

joint-makers of the note sued on, the record is sufficient to support the
replication under the issue of nul tiel record.

Under such issue, no evidence is admissible, but the record, or a transcript

of it—plaintiff need not prove aliunde that the parties and cause of action
in the two suits are the same: the issue is tried alone by the record.

Neither party has a right to complain that an ‘issue remains indisposed of,

where the same matter is determined under other issues.

Where plaintiff replies a former suit, &c., to the plea of limitation, defendant

rejoins nul tiel record: and issue. thereto is found for defendant, he is
entitled to final judgment; and it is not necessary to submit to a jury

other issues made up in the case; but if such issues are submitted to a
jury, and found against plaintiff, it being an extrajudicial act, is no

waiver of his right to a future trial of the issues, on reversal of the
judgment on the issue of nul tiel record.
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Writ of Error to Independence Circuit Court.

On the 22d day of March, 1849, the Bank of the State of Ar-
kansas commenced an action of debt, in the Independence Cir-
cuit Court, against Alanson P. Sherrill and E. W. Jordan, on a
note executed to the Bank by Sherrill, Jordan, and one C. S. Mec-
Kinney, due 1st July, 1844.

At the return term, Jordan not having been served with process,
the action was discontinued as to him.

Sherrill filed three pleas: Nil debet, payment, and limitation,
Issues to the first two, and two special replications to the third.

1st Replication: That, within three years next after the cause
of action accrued to plaintiff on the note herein sued upon, she
commenced an action against said defendant Sherrill, on the
same cause of action, by filing, in the Independence Circuit Court,
on the 24th day of June, 1847, her petition in debt, and causing
a writ to be issued thereon on the 26th day of the same month;
that, afterwards, on the 24th day of May, 1848, she suffered a
non-suit in said action, and commenced the present suit within a
year thereafter.

2d Replication: That, within three years after the said note
became due and payable, the plaintiff commenced an action at
law thereon, [without alleging against whom,] in the Indepen-
dence Circuit Court, afterwards suffered a non-suit therein, and
commenced the present action within a year thereafter.

- Defendant demurred to the 2d replication, and the court sus-
tained the demurrer. V

Defendant filed seven rejoinders to the 1st replication. zli of
which the court struck out but the 7th, which was simply a denial
of the allegations of the replication in detail, and to which plain«
tiff took issue. ﬁefendant also entered, in short upon the record,
an additional rejoiner of nul tiel record, to which plaintiff took
issue.

A jury was then empannelled, and sworn to try the issues, &c.
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The issue of nul tiel record was submitted to the court, and
determined in favor of the defendant.

The plaintiff then submitted the case to the jury upon the other
issues, against the objection of defendant; the jury, after hearing
the evidence, returned a verdict for the defendant, and final judg-
ment was thereupon rendered in his favor.

Plaintiff excepted to the finding of the court on the issues of
nul tiel record, and set out the record of the former suit introduced
on the trial of the issue; from which it appears that the former
suit was against all of the makers of the note, and not against
Sherrill alone. In other respects, it corresponds substantially with
the allegations of the replication.

Plaintiff brought error.

BEevENs, for the plaintiff. The second replication to the plea of
limitations was technically good. It is not necessary to set forth
the whole of the proceedings, a recuperant merely is sufficient,
because the whole process must be given in evidence, and must
be presumed regular until the contrary is shown. Murry vs.
Wilson, 1 Wils. Rep. 317. 1 Saund. R. 92, n. 2. 2 Wils. 5. 2 Esp.
N. P. 435.

There was no variance between the record pleaded in the first
replication and that introduced in proof. Though the first action
was brought against Sherrill, McKinney and Jordan, it was suffi-
cient to allege that it was brought against Sherrill. 2 Esp. N.
P. 435. 1 T. R. 239. Rodman vs. Forman, 8 John. R. 26. 1
Greenl. Ev. 370. 6 Com. Dig., tit. Record (c.) 17s.

Byers & PATTERSON, contra. The second replication did not
allege against whom, or when, or where, the first suit was com-
menced : it does not allege that any suit had been brought against
Sherrill, and was therefore no answer to the plea.

That there was a material variance between the replication al-
leging a former suit against Sherrill, and the record of a suit
against Sherrill, McKinney, and Jordan, see 3 Stark. Ev. 1530.
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But if the finding of the court was correct, the case was sub-
mitted to a jury on the pleas of nil debet and payment, and their
verdict in favor of the defendant is conclusive. It appears, upon
the whole record, that the judgment of the court in favor of the
defendant is right, and that judgment ought not to be disturbed.

Mr. Chief Justice Jornsox delivered the opinion of the Court.

The demurrer to the 2d replication to the defendant’s plea of
the statute of limitations, was well taken. The replication is not
responsive to the plea. The plea is, that more than three years
had elapsed since the cause of action had accrued against the
defendant Sherrill, and the replication is that the plaintiff com-
menced her suit upon the same cause of action within three years
after the same accrued, and that she afterwards suffered a non-
suit, and after that commenced her suit again against the defen-
dants (Sherrill and Jordan) upon the same cause of action within
twelve months from the date of the non-suit. Every fact and cir-
cumstance contained in this replication may be literally true, and
vet this may be the first time suit has been instituted against the
defendant, Sherrill, upon the cause of action now in suit. The
note was executed by Sherrill, McKinney and Jordan, and the
first suit may have been instituted against one or both of the lat-
ter, and that, too, upon the same cause of action that is now in
suit, and yet not against Sherrill, the present defendant. The
replication failing in this respect to respond to and set up new
matter in avoidance of the plea, it is clear that it could not prevent

the operation of the statute of limitations, and that consequently

the court ruled correctly in sustaining the demurrer to it.

The court erred in finding for the defendant upon the issue for-
med upon the defendant’s rejoinder of nul tiel record, interposed
to the plaintiff’s first application to the plea of the statute of
limitations. The replication avers that the plaintiff, within three
years next after the cause of action accrued to her on the note
herein sued upon, commenced her action against the said Alan-
son P. Sherrill on the same identical cause of action in the Cir-
cuit Court of the county of Independence, and that afterwards
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she elected to take a non-suit, and that afterwards, and within
one year from such non-suit, she recommenced her action on the
same identical cause of action, &c. The replication sets out
with particularity the date of each successive step in the history
of the whole proceeding, and is good and sufficient in form, under
the issue, as an avoidance of the plea. The variance complained
of consists in the fact that in the replication it is alleged that a
suit had been brought against Alanson P. Sherrill alone, whereas
it appeared from the proceedings offered in proof that it was com-
menced against Alanson P. Sherrill, Charles S. McKinney and E.
W. Jordan. The apparent difference in the allegation and the
proof, it is conceded, does exist, yet it is not such a variance as
to authorize the exclusion of the latter. If the record be set out
imperfectly or partially, it is sufficient if enough appear to prove
the matter in dispute. As if a man pleads a recovery suffered
of one acre and the record brought in is a recovery of two acres,
this is good and not a failure of record; as, if two were recovered,
one certainly is. So, if a man declares, on a recognizance by J-
S., and the record is of a recognizance by J. S. and J. N. jointly
and severally, it is good: for J. S. is liable for the whole. (See 1
Esp.-N. P. 742.) If the defendant, Sherrill, had been sued be-
fore within three years after the cause of action accrued, and
then within twelve months after non-suit sued again upon the
same cause of action, it is all sufficient for the law, and it can-
not be material whether he was sued alone or in connection with
others, as he, in any event, would be liable for the whole.

Tt is also objected that there was no evidence offered to show that
the first suit was founded upon the identical cause of the second
action, nor that the Alanson P. Sherrill named in the first suit is
the same as that named in thesecond. The law did not exact any
such proof. When the question of identity was settled in the
affirmative, the record was sufficient of itself to prove all the facts
therein contained under the state of pleading. Records may be
given in eviderice by exemplification or by a copy, and in what cases
the record itself or an exemplification, or when a copy is evidence,
the distinction is this: where the record is the ground of the ac-
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tion it makes part of the pleadings and appears in the allega-
tions; in such case it is tried on the issue of nul fiel record, and
it shall be tried by the record, as a record is evidence of itself.
But where the record is only inducement, in which case it is not
traversable, (for nothing is traversable that does not make an
end of the matter, and it cannot make an end of matter if fact
be joined with it;) in such case therefore the issue must be on
the fact and be tried by a jury; a copy of the record may be given
in evidence to support the fact, for whenever a record is of-
fered to a jury a copy is evidence. (See 1 Esp. N. P. 741.) The
record in this case is made a part of-the pleadings in the cause.
by being set up and relied upon in the replication, and stands
upon precisely the same ground as proof as it would if declared
upon as the foundation of the suit. The proof offered by the
plaintiff to establish the issue on her part, arising upon the plea
of nul tiel record is_ believed to have been a substantial compli-
ance with the requisitions of the law, and that consequently the
court erred in finding in favor of the defendant. '

The record shows a seventh rejoinder and issue, drawing in
question the truth of the plaintiff’s first replication to the plea of
the statute of limitations, and it no where appears that it has
been tried, or any disposition whatever made of it. This is a
matter, however, of which neither party has a right to complain,
as every question therein presented has necessarily been passsd
upon under the issue of nul tiel record.

But it is contended that, although the Circuit Court may have
erred in finding for the defcndant upon the issue of uul tiel re-
cord, yet the plaintiff has no cause of complaint, as she after-
wards had the benefit of a full and fair trial by a jury of the
country upon all the issues, which were properly triable by a jury.
The record shows that, after the court passed upon the issue of
nul tiel record and found for the defendant, that the plaintiff in-
sisted upon having the other issues tried by a jury, and that such
trial was actually had, and that, too, against the objection of the
defendant. The issues upon the pleas of nil debet and payment
were then submitted to a jury, who found likewise in favor of the
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defendant. The finding of the court upon the issue presented by
the rejoinder denying the existence of the record set up by the
plaintiff’s first replication disposed of the whole case; and conse-
quently the whole action of the jury subsequently had was ex-
trajudicial and merely nugatory. The plea of the statute of limi-
tations is a plea in bar of the whole action, and the legal effect
of the finding upon the issue made upon the rejoinder to the rep-
lication is, that no matter is shown to take the instrument sued
upon out of the operation of the act, and that consequently the
plea must prevail. Upon the finding of the court, therefore, upon
the issue thus submitted, the defendant was entitled to a final
judgment in her favor, and that, too, wholly irrespective of the
other issues; whereas, if the finding had been in favor of the
plaintiff, it would not have entitled her to a final judgment upon
the merits, but the extent of such finding would have been that
the statute bar set up by the plea was avoided, and that if the
defendant should succeed in his defence, he must do so on one of
the other issues. If this view of the finding by the court be cor-
rect, then it is that the jury had nothing before them, and that
consequently their finding was unauthorized by law. It is clear
that no good could result from a finding by a jury upon the plea
of nil debet and payment after it had been judicially ascertained
that the action was barred by the statute of limitations. The
replication admitted that three years had elapsed since the cause
of action accrued and before the institution of this suit, but set
up by way of avoidance that she had previously commenced a
suit within three years, which she afterwards abandoned; and
that, within one year from such abandonment, she-instituted this
suit. This being the legal import of her replication, it is clear
that when the court ascertained that there was no record of the
essential facts set up as an avoidance of the statute bar, the plea
itself stood confessed, and as a matter of course there was an
end of the case. If the jury had found the issues submitted to
them in favor of the plaintiff, she could not have had a judgment,
as this would have presented the anomaly of a defendant having )
succeeded upon a plea in bar and a judgment in favor of the
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plaintiff in the same case. The action of the jury upon the re-
maining issues after the court had found for the defendant upon
the issues of nul tiel record, being merely extrajudicial, it is ob-
vious that the plaintiff lost nothing by way of a waiver of her
rights. .

We are satisfied, therefore, that the judgment of the Indepen-
dence Circuit Court herein rendered, is erroneous; and conse-
quently, the same ought to be, and is hereby reversed, and re-
manded to be proceeded in, according to law, and not inconsis-
tent with this opinion.
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