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LEVY ©s. VERY.

A sealed executory contract cannot be released or rescinded by a parol
executory contract; but after breach of a sealed contract, a right of action
may be waived or released by a new parol contract in relation to the same
subject matter, or by any valid parol executed contract.

To constitute a new contract, a valid accord and satisfaction of a previous
one, it must be based upon some consideration—some inducement to the
creditor, to accept it: for example, the shortening of the time of payment.

Where a covenant had several years to run before maturing, and the
debtor, by agreement with the creditor, made a part payment in jewelry,
and contracted to pay the balance of the debt in the same way within a
year: HeLp, That the part payment down, and the shortening of the
time for the payment of the remainder of the debt, constituted such consid-
eration as made the new contract a valid accord and satisfaction of

the original covenant.

But to a bond, accord and satisfaction can be pleaded by deed only, for
an obligation under seal cannot be discharged but by an instrument
of as high a nature as the obligation itself.

Appeal from Pulaski Circuit Court.

On the 12th day of January, 1848, Martin Very, assignee of
Darwin Lindsley, brought covenant against Jonas Levy, in Pu-
laski Circuit Court, on the following instrument: )

“LirtLE Rock, Arkaxsas, 3d March, 1841.
I promise to pay, to Darwin Lindsley, or order, six years after
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date, four thousand dollars, with interest at the rate of seven per
cent. per annum from date until paid, the interest payable quar-
terly in each year, being the second and last payment for lot
numbered seven, in block numbered thirty-five, in that part of

- the city of Little Rock, called and known as the original or Old

Town; and provided the said Lindsley will well and truly pay
and discharge all incumbrances, if any there be, upon said pro-
perty.

In testimony whereof, I have hereunto set my hand and affixed

my seal. JONAS LEVY. [L. S.”]

Assigned to plaintiff by Levy on the 25th March, 1841. Breach
alleged—the non-payment of the $4000, and interest.

Defendant pleaded payment ante diem : payment post diem, and
payment to Lindsley before the assignment to plaintiff, to which
issues were made up.

He also filed six special pleas in bar, setting up the same de-
fence in different forms, to which a demurrer was sustained. The
substance of these pleas is stated in the opinion of this Court.

The cause was tried on the pleas of payment, and judgment
for plaintiff for the sum, found to be due in the covenant, an
unpaid ; and Levy appealed. )

CumMins, for the appellant, contended, 1st: That the part pay-
ment and new contract set up in the pleas, was an extinguish-
ment of the covenant sued upon, though the new contract was by
parol, and cited to this point, Byrd v. Berirand, 2 Eng. 32I.
Fleming v. Gilbert, 3 J. R. 527. Ratcliff v. Pemerbton, 1 Esp.
Rep. 35. Longworthy & Clark v. Smith and others, 2 Wend. 587.
Lattimore and others v. Horsen, 14 J. R. 330. Dearborn v. Cross,
7 Cow, 46. Keating v. Price, 1 J. Cas. 22. Coffin v. Jones, 1I
Pick. 45. Strudy and another ass. v. Arnand, 3 Durnf. & E. 226.
Monroe v. Perkins, 9 Pick. 2g8. Buen v. Miller, 4 Taunt. 745.
Cuff and others v. Penn, 1 Maule & Selw. 21. Bailey v. Johnson,
9 Cow. 115. Lefevre v. Lefevre, 4 Serg. & R. 241. Evans v.
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Thompson, 5 East 108. 3 Stark. Ev. 1048. 3 Philli Ev. (Cowen
& Hill's notes) 1481. 1 Greenl. Ev. sec. 303.

2d: That it is a good defence by way of accord and satisfaction.
Case v. Barber, Sir T. Raym. 450. Reniger v. Fogasser, Plow. 3,
11. Thatcher v. Dudley and wife, 2 Root 169. Good v. Cheese-
man, 2 Barn. & Adolph 328. Cartwright v. Cook, 3 ib. 701. Coit
& Woolsey v. Houston, 3 John. Cas. 243. Boyd and another v.
Hitchcock, 20 J. R. 76. Watkinson v. Inglesby & Stokes, 5 J. R.
386. Strong v. Holmes, 7 Cow. 224. Brooks v. White, 2 Met.
283. McCreary v. McCreary, 5 Gill & John. 147.

FowLER, contra. An accord must be shown to have been re-
ceived in full satisfaction of the thing demanded. 2 Stark. Ev. 15
(25.) Russell vs. Lytle, 6 Wend. 391. Ballard et al. vs. Noakes, 2
Ark. 57. James vs. David, 5 Term Rep. 142. 1 Com. Dig., Ac-
cord. B. 1, 4, 6. Heathcote vs. Crookshanks, 2 Term Rep. 27. 1
Petersd. C. L. 120, 121, 127. 2 Greenl. Ev., secs. 30, 31. 19 Wend.
Rep. 410, 517. Crary vs. Ashley, 4 Ark. 207. Pope vs. Tunstall
et al., 2 ib. 223. A tender is insufficient. 1 Com. Dig., Accord.
B. 4, 5 Co. Rep. 79. 2 Stark. Ev. 15. 2 Term Rep. 27.

Accord, &c., when pleaded to a bond, can only be pleaded by
deed; for a sealed obligation can only be discharged by one un-
der seal. 2 Ark. 223. Preston vs. Christmas, 2 Wils. Rep. 87.
Blake’s case, 3 Co. Rep. (part 16.) 1 Petersd. C. L. 127, 130.
Miller vs. Hemphill, 4 Eng. R. 495.

A parol agreement in writing cannot be pleaded at law to de-
feat an agreement under seal. Williams vs. Terril, 7 Humph. R.
552. 2 Stark. Ev. 548. Inman vs. Griswold, 1 Cow. Rep. 202.
Hamilton vs. Cummings, 1 John. Ch. R. 525. Payne vs. Barnett,
2 Marsh. R. Blake's case, 3 Co. R. (pt. 6.) Miller vs. Hemphill, 4
Eng. R. 495. Garnett vs. Macon et al., 2 Brockenb. R. 224.

Mr. Chief Justice Jounson delivered the opinion of the Court.
The only question presented by the record in this case, is

whether the part payment and new parol contract for the payment _

of the residue of the covenant in suit, are of such a character as
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to operate a release or extinguishment of such covenant. The
substance of the matter set up as a bar to this action is that before
the principal debt secured by the covenant became due, Levy paid
a part in jewelry, and entered into a parol contract to pay the resi-
due in like property, within twelve months then next following,
and the pleas then aver that he was ready and willing and offered
to deliver the same whenever called for within the twelve months,
and that he is still ready and willing to do so, and then concludes
by averring that said part payment and said new contract for
the residue, were received and accepted by Very, in full satisfac-
tion and discharge of the said covenant, and the money due, or
to become due, in respect thereof, and of all damages accrued,
or to accrue in respect thereof. The Supreme Court of New
York, (see 13 Wend. p. 75) after collecting numerous cases bear-
ing upon this question, said: “The extent, to which these cases
have gone, is this, that after a breach of a sealed contract, the
parties to it may discharge any liability upon it by entering into
a new agreement in relation to the same subject matter, which
new agreement is a valid contract founded upon sufficient con-
sideration. In Fleming v. Gilbert, it is assumed that the plaintiff
prevented the defendant from performing his contract; and there-
fore should not take advantage of his failure. Here it is not pre-
tended that any thing was done or said by the plaintiff to pre-
vent the defendant from a literal compliance with his contract.
To bring this case within the principle of Lattimore v. Horsen,
there should have been not only an avowed refusal to perform, but
a subsequent executed substituted agreement; and so, also, as to
the case of Dearborn v. Cross & Trasher. Had the plaintiff, in this
case, not only waived the sealed contract by parol, but had ac-
cepted and taken possession of the new store in lieu of that which
he was to have had by his sealed contract, the cases would have
been more nearly parallel. It will be seen, then, that there has
been no innovation upon established principles, and that the law
remains as it has always existed, that a sealed executory contract
cannot be released or rescinded by a parol executory contract;
but that after breach of a sealed contract, a right of action may
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be waived or released by a new parol contract in relation to the
same subject matter or by any valid parol executed contract.”
The same doctrine was recognized by this Court in the case of
Miller v. Hemphill, (4 Eng. Rep. 496.) In that case, this Court
said: “For the law is understood to be well settled that a cove-
nant under seal, not broken, cannot be discharged by a parol
agreement. (1 Taunton, 430. 10 Wend. 184. 11 ib. 30. Dela-
crot v. Bulky, 13 Wend. 73.) The extent that the authorities
seem to go, when clearly examined, is that after breach of a sealed
contract, the parties to it may discharge any liability upon it by
entering into a new agreement in relation to the same subject
matter, which new agreement is a valid contract founded upon
sufficient consideration, and “that the law remains as it always
existed, that a sealed executory. contract cannot be released or
rescinded by a parol executory contract. But after breach of a
sealed contract, a right of action may be waived or released by
a new parol contract in relation to the same subject matter, or
by any valid parol executed contract. These authorities are con-
clusive upon the question involved in this case, upon the suppo-
sition that the new contract set up and relied upon as a bar, is so
relied upon simply as a subsequent substituted contract, and not
by way of accord and satisfaction. But let us now view it as a
plea of accord and satisfaction, and then see whether it can avail
the appellant. The Supreme Courc of New York, in the case of
Booth v. Smith, (3 Wend. p. 68,) by SUTHERLAND Judge, said:
“The plea is unquestionably good. It would have been good by
way of accord and satisfaction, if no part of the original debt had
been paid prior to the acceptance by the plaintiff of the last note.
This was expressly decided in Boyd & Suvdam v. Hitchcock, 20
John. R. 76.) It was there held that if a debtor gives his note
endorsed by a third person as further security for a part of the
debt, which is accepted by the creditor in full satisfaction, it is a
valid discharge of the whole of the original debt, and it may be
pleaded in bar as an accord and satisfaction. (6 Cranch 253.)
The additional security required by the creditor for a part of his
debt, is a good consideration for the relinquishment of the residue.
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(Le Page v. McCrea, 1 Wend. 172. Kearslake v. Morgan, 5 T. R.
513.) This doctrine is admitted in Hughes v. Wheeler, (8 Cow.
79,) and the distinction is there adverted to between the note of a
third person and that of the debtor himself given for the original
debt. The latter, it is there held, cannot be pleaded in bar of the
original cause of action, but the plaintiff will not be permitted to
recover on the original consideration unless he produces the note
upon the trial, or satisfactorily accounts for it.” It is obvious,
from that case, and the authorities there cited, that the new con-
tract, although pleaded by way of accord and satisfaction, can-
not avail the appellant as a defence to this action, since it is
nothing more than another undertaking by the debtor himself and
given for a part of the original debt. There can be no doubt of
the correctness of the doctrine, as laid down in that case, when
applied to the facts there disclosed, yet we consider it exceedingly
doubtful whether the rule is not laid down too broadly when it
is announced as a general rule that the debtor cannot himself
extinguish a contract previously made by subsequently entering
into another; and that, too, to secure the same debt. The crite-
rion by which the power to effect this object is determined, seems
to be the consideration which is supposed to influence the creditor
in accepting the new contract, and not whether the new contract
is'made by the debtor himself, or by a stranger. This is the cri-
terion as recognized in that case, and if it be the true one, we
can see no good reason why there should not be exceptions to
the rule there laid down. It is there said that “He (the debtor)
has entered into a new contract with his creditor, who, upon an
adequate consideration, (the obtaining the note of a third person
as an additional security for his debt) has agreed to look to the
defendant as endorser only, and to relinquish all claim upon him
in any other character. He cannot be charged upon the original
consideration.” This Court, in the case of Pope v. Tunstall &
Waring, (2 Ark. 223) said, “The defendant in error contends that
in debt upon bond. it is no plea that the plaintiff accepted a new
bond in satisfaction of the old one, for that is no satisfaction
either actual or present, and refers to various authorities in sup-
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port of his position. If he has reference only to cases where
there is a simple exchange of bonds or obligations, his argument
cannot, in truth, be controverted for the satisfaction, must in
legal contemplation, be advantageous to the party agreeing to
accept, for it would be inoperative if it could not possibly afford
him some equivalent or consideration. Bacon Abr., Accord A.
Com. Dig., Accord B. 1. There must be some change or rather
difference between the former and the latter contract to show
that the parties intended to alter it by substituting something
more advantageous to the creditor than he before possessed, as
by shortening the time, giving other security, or the like. (Hobart
68.) We consider it clear, from all the authorities, that the true
distinction is between such subsequent contracts as offer no in-
ducement to the creditor to accept them, and those which are
based upon some equivalent or consideration. The shortening
of the time of payment is one of the examples given by Hobart
as constituting such a consideration as to support the latter con-
tract and to supersede the former. If the only question be con-
sideration or no consideration, we think that this case will fall
clearly within the rule of a valid contract and of course a good
defence by way of accord and satisfaction, if it be not obnoxious
to another rule of law which will operate to exclude it. The
original covenant sued upon was for $4,000, executed on the 3d
of March, A. D. 1841, and made payable six vears after date.
The satisfaction set up and relied upon, consisted of a payment
in jewelry of $1,808.25, on the 3d of March, 1843, and a pro-
mise in writing, executed on the same day, to pay the entire resi-
due in like property during the year next ensuing. Here was a
clear equivalent and a high consideration moving upon the credi-
tor to accept the subsequent arrangement and to release the for-
mer. He not only hastened the payment of the residue, but he
actually received a large amount of the debt at the date of the
latter contract. There can be no doubt but that the advance in
jewelry was good pro tanto, and if the new contract for the resi-
due is admissible, it is equaily clear that the satisfaction is full
and complete.
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But here we are met by another rule of law that is stern and
inflexible, which is, that to a bond, accord and satisfaction can be
pleaded by deed only, for an obligation under seal cannot be dis-
charged but by an instrument of as high a nature as the obliga-
tion itself. (See 2 Wils. 86, and 2 Ark. 223.) The contract in
suit is a bond or writing under seal, and the one attempted to be
set up against it lies simply in parol, or at least must be so con-
sidered, since it is not averred to be under seal. For this reason,
therefore, it is clear that the plea cannot prevail. The Circuit
Court consequently decided correctly in sustaining the demurrer
to the several pleas setting up the defence founded upon the new
contract, and, as such, its judgment must, in all things, be affi-
med.




