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134 StaTE vs. TERRY. [12
Writ of Error to White Circuit Court.

On the 16th August, 1849, the Bank of the State brought an

action of debt against Terry, on a promissory note, date 8th Au- .

gust, 1842, and due six months after its date.

Defendant pleaded limitation of three years. Plaintiff replied
that, after the note became due, and before the cause of action
was barred, fo wit: On the 26th day of May, 1845, a payment
was made on the note, and that, by virtue thereof and by force of
the statute &c., the action was revived for five years, &c.

The court sustained a demurrer to the replication, and the Bank

rested, and brought error.
The cause was determined before the Hon. WM. C. Scorr,

Judge.

S. H. HeMPsTEAD, for plaintiff.

BvErs & PATTERSON, contra.

Mr. Justice WALKER delivered the opinion of the Court.

The Circuit Court correctly sustained the demurrer to the plain-
tiff’s replication. The legal effect of payment is not to take the
case out of the limitation act of 1839, and place it within the act
of 1844. Biscoe and others v. Stone et al., 6 Eng. 39. Durritt v.
Trammell, id. 183. :

Let the judgment of the Circuit Court be, in all things, affir-

med.




