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‘Woop vs. WYLDS.

Proof that a credit has in fact been endorsed before the expiration of the
period of limitation is prima facie sufficient evidence of part payment
of the particular demand sued on to take the case out of the statute,
and enable the plaintiff to recover.

The State Bank vs. Wooddy, 5 Eng. 641, cited and approved, and Alston wvs.
State Bank, 4 Eng. 460; explained.

As to part payment, and the facts and circumstances showing an application
of the payment to the particular debt.

Where an instruction is erroneous, yet if it could not have influenced the
jury, and their finding on the whole case is correct, a new trial will not
be granted.

Writ of Error to St. Francis Circuit Court.

The facts of this case sufficiently appear in the opinion of the
court.

The following instruction was asked by Wyld and given by the
the court, to which ‘Wood excepted:

If the jury believe from the evidence that the defendant paid
the sum of $306.50 within five years next after the date of the
writing obligatory sued on, and did not direct or order the plain-
tiff to apply said payment, and the payment was applied by the
plaintiff as a credit on the note within five years, they must find
that fact for the plaintiff.
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Wood asked the court to give the following instructions, which
being refused he excepted, viz:

1. That upon the issue upon the plea of the statute of limitations
to the count in the declaration as to the writing obligatory sued on,
the plaintiff is bound to prove that the payment said to have
been made by Woods to_Wyld was paid upon the identical con-
tract sued on and with the intention of having the same passed
to the credit of said writing obligatory, otherwise they must find
for the defendant on that count.

2. That it is not incumbent on the defendant to prove that the
payment was made upon a different contraect, but the application
of the payment to that contract must be proved by the plaintiff
affirmatively.

Pike & Cummins, for the plaintiff. The instructions moved on
the part of the defendant below ought to have been given to the
jury according to the case of Alston ws. The State Bank, 4 \Eng.
455: and it is perfectly clear that the first instruction given on
the part of plaintiff was in conflict with the case of Alston, be-
cause if the evidence showed any debt due to the plaintiff from
the defendant, which is doubtful, there were several demands: and
there 1s no evidence of an appropriation by the debtor in part
payment of the particular demand sued for, which alone can
constitute it such a part payment as to take it out of the statute
bar. See also Beltzlhoover vs. Yewell, 11 Gill. & 2ohn. 212.  Mills
vs. Fowkes, 5 Bing. 455. Steel vs. Mathews, T Yerg. 313.

E. H. EnguisH, contra. A large credit placed upon the note
in suit before it was barred by the statute of limitations, is pri-
ma facie evidence of payment upon the particular debt. (Alston
vs. State Bank, 4 Eng. 445. 2 Phill. Ev. (Hill & Cowen’s notes)
158. Gibson wvs. Peebles, 2 McCord 418); and the presumption
of payment in part of the particular debt, is strong enough in
this case to warrant the verdict as it is proved that the defend-
ant paid plaintiff the amount credited about the date of the en-
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dorsement, and admitted that plaintiff held his note, and there
being no evidence of another note.

The verdict, being just upon the whole record, it is immaterial
whether the instructions were right or wrong. Zachary wvs. Pace,
4 Eng. 212.

Mr. Justice WaLker delivered the opinion of the Court.

This was an action of debt instituted on a writing obligatory.
The defendant, with other pleas, filed his plea of limitations, ont
of which arises the only question presented for our vonsidera-
tion. The plaintift replied part payment within five years and
before the statute bar had acerued: to which the defendant re-
joined, first, that no such payment was made; second, that pay-
ment was applied to the bond in suit without defendant’s con-
sent after the cause of action had been barred and in fraud of
his (defendant’s) rights, and concluded with a verification; to
which the plaintiff surrejoined, traversing the facts therein set
forth.

The plaintiff, to sustain the issue on his part, offered in evi-
dence the writing obligatory declared on, with an endorsement
thereon, dated 28th March, 1846, crediting the same with $306.50,
and proved by a witness that the credit was entered on or
about the day of its date, that shortly after the credit was so
entered, the defendant admitted to witness his indebtedness to
the plaintiff and expressed his fears that a payment of upwards
of $300, which he had made to the plaintiff had not been credit-
ed on the debt. Plaintiff then proved by another witness that
he saw defendant pay the plaintiff $200 in money, and upwards
of one hundred dollars in groceries, that both payments were
made on the same day in the spring of 1846. By another wit-
ness he proved that witness had frequently heard defendant say
that plaintiff held his note and in the spring of 1846 he heard
defendant say that he had paid plaintiff $200 in ¢old and up-
wards of one hundred dollars in groceries, and that he thought
he could or would pay plaintiff as much as one hundred dollars on
what he (defendant) owed him.
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Before examining the defendant’s evidence it may be well to
enquire whether the proof on the part of the plaintitf. is sufficient
to sustain the issue on his part. We think it clearly proven that
the payment of $306.50 was made and the credit entered on the
bond hefore the debt was barred by the efflux of time, and that
there was still an admitted balance due from defendant to plain-
tift. It is also in proof, by admissions of the defendant that
the plaintiff held his note; but there was no reference to any
particular debt at the time the payment was made. If there
had been proof of the existence of more than one debt (even
though of equal grade) a question of some doubt might arise as
to whether the creditor could, by applying it to the payment of
either at his discretion, fix upon the debtor an admission of in-
debtedness upon the partieﬁlar debt so credited. Such however
is not the state of case before us. Here there is proof of the
existence of but one debt, and the question is, was it necessary
for the plaintift to prove that the defendant, by express declara-
tion, directed the credit to be entered on the bond in suit, or,
when it is shown that the credit was in faet entered before the
debt was barred by limitation, shall we presume that the de-
fendant intended the payment to be entered as a credit on the
note or bond credited, subject to be repelled by evidence on the
part of the defendant tending to show that such was not his in-
tention? The plaintiff in error insists that no such presumption
can be indulged; but that the plaintiff must show by direct af-
firmative evidence that the payment made was intended by the
defendant as a credit and part payment of the particular debt
in suit, and cites the decision of this court in the case of Alston
vs. State Bank, 4 Eng. 460, in support of his position. It is true,
in that case, that we hold an actual part payment of the par-
ticular debt in suit necessary to raise such an implied promise
as will take the residue of the debt out of the operation of the
statute bar.

But then the questions as to what is necesary to prove to sus-
tain an issue, and what grade or amount of evidence is suffi-
cient to establish the fact to be proven, are quite different. The
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case of Alston vs. The Bank simply decides what shall be proven,
not what grade or amount of evidence shall be necessary to
establish the issue, or on whom the burden of proof shall rest.
The late case of The State Bunk vs. Wooddy et al., 5 Eng. 641,
is decisive of this latter point. In that case it is expressly deci-
ded that proof that the credit endorsed had in fact been entered
before the effiux of a sufficient time to perfect the statute bar,
in the absence of other evidence to repel the presumptions raised
thereby, is sufficient evidence of part payment of the particu-
lar demand sued on, to take the case out of the statute and en-
title the plaintiff to recover: mnot that such proof is conclusive,
but simply that it is prima facie, sufficient evidence both of a
payment and its appropriation to the particular debt intended
by the debtor to be paid. These decisions do not in the least
conflict with each other—the first relating to the facts to be pro-
ven, the latter to the grade of evidence to be adduced and upon
whom the burden of proof rests.

Turning to the evidence of the defendant we find nothing
which could in our opinion remove the presumption that the
payment was intended by the defendant to be applied to the
particular bond in suit. The word ‘‘notes’” as used by the wit-
ness, when taken in connection with the other statement in the
same connection, amounts to nothing. The sum stated to be
due from the defendant to the plaintiff well corresponds with the
amount of the one bond in suit. If any other note or bond ex-
isted, it must, according to the amount of indebtedness stated,
have been very small, far less than the credit of $306.50 proven
to have been made. Besides, it is in proof that defendant ad-
mitted himself indebted at least one hundred dollars more than
the $306.50, which he had paid on that debt. So that, in any
event, there wonld have been a large balance which we must
presume was intended to be paid on the bond in suit. But in
truth, the whole evidence considered, it is quite evident that
there was but one debt in existence.

The residue of the defendant’s evidence is wholly insufficient
to sustain either of his pleas and it is therefore unnecessary to
examine it.
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The remaining points to be considered relate to instructions
given and refused by the court below. The first instruction
given at the instance of the plaintiff was general and unquali-
fied. It should have been restricted to the rule as laid down in
the case of The State Bank vs. Wooddy ct al.; but as there was
no evidence tending to repel the presumption that the payment
was intended by the defendant to be applied to the payment of
the particular bond in suit, it could not have influenced the find-
ing of the jury, which was clearly correct under the evidence.
Crary vs. Sprague, 12 Wend. 46. 3 John. o90. 5 John. 138. 8
Wend. 672. 2 Term E. 6. 1 Taunt. 12. '

The defendant’s irstructions were properly refused. The case
of The Bank vs. Wooddy et aol., is directly in point and decisive
of the question.

In view of all the evidence there is no doubt but that the jury
were well warranted in the verdict rendered, and that the circuit
court did not err in refusing to grant a new trial. Let the judg-
ment be affirmed.




