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STATE BANK VS. PEEL ET AL. 

A writ which is voidable and has for that reason been quashed is part of the 
record in the case, and although not available to effect the defendant with 
notice of the commencement of the suit, yet in connection with the declara-
tion is evidence of the fact that the suit has been instituted, so as to avoid 
the statute of limitations. 

The eases of the State Bank vs. Sherrill, ante, 334, and McLarren vs. Thurman, 
3 Eng. 313, cited and confirmed. 

Where in the petition the ehristian name of the signer of a note, in the 
body, is described as "John" and in the note offered in evidence it is 
"Jno.," this is not a material variance, and it is error to exclude the 
note therefor. 

A variance is immaterial when it does not change the nature of the con-
tract which must receive the same legal construction whether the record 
be in or out of the declaration. 

Writ of Error to Independence Circuit Court. 

The facts of this case are sufficiently stated in the opinion of the 
court. 

CARROLL and HEMPSTEAD, for the plaintiff, cited State Bank vs. 

Sherrill, ante 334. 1 Stark. Ev. 413. 3 Stark. Ev. 1534. 2 
Campb. B. 548. State Bank vs. ]Jlagness, ante 343. State Bank vs. 

Arnold, ante 347. 

BYERS & PATTERSON, contra. The note was properly excluded 
for the variance from that set out in the petition. The plaintiff 
having elected to set out the note in Twee verba instead of accord-
ding to its legal effect, greater strictness is required in the proof. 
The court below is fully sustained in excluding the note as evi-
dence by the decision of this court in the case of Wilson and 

Turner vs. Shannon and wife, 1 Eng. 196. 
The first writ issued was also properly rejected as evidence 

to show the commencement of the suit. 1st. Because the writ, 
being directed to the coroner without any showing why the sher-
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iff was incompetent to execute it, was absolutely void and so 
decided to be by the court and therefore quashed, and the plain-
tiff was bound to show a commencement of the suit by filing a 
declaration and suing out a good writ. 2d. Because, after the 
first writ was quashed, the plaintiff did not regularly continue 
her action by an alias and pluries, which she was required to 
do (Arch. N. P. 160. 3 T. R. 662. SouWen vs. Van Rensellaer, 
3 'Wend. 473. Davis vs. West, 5 Wend. 63. Hume vs. Dickinson, 

4 Bibb. 276. 8 Greenl. 450) : and having failed to do so, the 
commencement of this suit dated from the appearance of the 
defendants. 

Mr. justice WALKER delivered the opinion of the Court. 
On the 30th day of June, 1847, the bank filed her declaration 

and had a writ issued returnable to the November term next 
thereafter. The writ was directed to the "coroner of the county 
of Independence." At the return term, Ringgold, one of the de-
fendants, moved to quash the writ, because it was directed to 
the coroner instead of the sheriff. This motion the circuit court 
sustained.. Alias process was repeatedly issued and the case 
continued until the September term 1849, when the defendants 
appeared and plead payment, nil debit and limitation. On the 
trial the plaintiff offered to read the first writ issued and which 
had been quashed, to show when the action was commenced; to 
the reading of which the defendant objected and the objection 
was sustained. 

The correctness of the decision of the court in excluding the -
writ as evidence for that purpose presents the first question to 
he decided. It is conceded that the statute bar bad not attached 
at the date when the declaration was filed and the first writ 
issued. But it is contended that the writ, when quashed, could 
he used as evidence for no legal purpose whatever, and that, as 
it requires both the issuance of the writ and the filing of the de-
claration or petition to commence an action, as decided in the 
case of McLarren and wife vs. Thum-an, no action was in fact then 
commenced.
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It is unnecessary, under the issue presented in this court, to 

decide upon the correctness of the decision of the circuit court 

in quashing the writ. It is sufficient to say that the Writ was 

clearly not void. The question at issue, is precisely such as was 

directly presented in the case of The State Bank vs. Sherrill et al. 

ante 336, where it was held that even if the writ should be voida-

ble and quashed for that reason, it was nevertheless part of the 

record in the case and although not available to the plaintiff to 

affect the defendants with notice of the commencement of the 

suit yet it was evidence of the fact that the suit had been insti-

tuted. A declaration when demUrred to, and the demurrer is 

sustained, is no more a valid declaration, to put the defendants 

to answer, than a writ, when quashed, would be to affect him 

with notice, and yet because a demurrer should be sustained to 

a declaration, DO one would contend that no suit had been com-

menced, because the declaration was adjudged defective. With-

out going into an argument of this question again we need only 

refer to the decision made in the case of The Bank vs, Sherrill 

et al., and the authorities there cited as decisive of this point. 

The next question is one of variance between the allegation 

and proof. The suit was commenced by petition under the stat-

ute. The bank avers that she is the legal owner of a note 

against John Ringgold, Samuel W. Peel and William L. McGuire to 

to following effect: 

$143.	 BATESVILLE, July 1, 1843. 

Twelve months after date we, Samuel W. Peel, as principal 

and John Ringgold and Wm. L. McGuire, as securities, jointly 

and severally promise to pay to the Bank of the State of Arkan-

sas or order one hundred and forty-three dollars negotiable and 

payable at the Branch of said Bank at Batesville without de-

falcation for value received. . 	 S. W. PEEL, 

J. RINGG-OLD, 

WM. L. McGUIRE. 

The plaintiff on the trial offered in evidence a note corres-

ponding in every particular with the one set forth in the petition
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with this exception, that in the body of the note offered in evi-
dence it is Jno. Ringgold instead of John Ringgold, but in the 
signature of the payor at the foot of the instrument, where it is 
signed by them, there is no variance. The question therefore 
resolves itself into this, that if the word Jno. is descriptive of the 
contract or the party, and material, then the variance might be 
fata 1 ; but if the word Jno., in the body of the note, was neither 
descriptive of the contract itself, nor the parties who executed 
it and might be wholly dispensed with without affecting the 
terms of the contract or • impairing its obligatory force, then it 
may be disregarded as surplusage, and the variance, admitting 
it to be such, would amount to nothing. 

It is a well settled rule of pleading that no allegation, which 
is descriptive of any part or matter which is legally essential to 
the claim or charge, can be altogether rejected, inasmuch as the 
variance destroys the legal identity of the claim or charge al-
leged with that which is proved. And it is an equally well set-
tled rule that when such averment may be wholly rejected with-
out prejudice to the charge of claim, proof is unnecessary and 
a discrepancy between the allegation and the proof in that re-
spect is unimportant. 3 Stark. Ey. 1534. 

In the ease of Ferguson vs. Howard, 7 Cranch 408, this rule is 
very clearly laid down. It is there held that, "A variance is 
immaterial when it does not charge the nature of the contract, 
which must receive the same legal construction whether the 
words be in or out of the declaration." And such in our opin-
ion is the character of the words in regard to which there is an 
alleged variance in this case. The contract is perfect, complete 
and valid, not enlarged, varied or diminished either in its terms, 
or in identity of the contracting parties. Who was the cont—ract-
ing security in this instance? Was it the Jno. Ringgold in 
the body of the note, or J. Ringgold, who signed it? Are 
these the same person ? Then there is no variance. Are they 
different ? Who then is bound ? Are both bound? Certainly 
not ; and it is just as certain that J. Ringgold, who executed the 
note, is the bound party. He is the party correctly described, 

Vol. XI-48
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and the name in the body of the note, although misdescribed can-
not effect his liability if rejected. 

We think therefore the circuit court erred in rejecting the note 
as evidence. And for these errors the judgment must be set aside 
and the cause remanded to be proceeded in according to law and 
not inconsistent with the opinion herein expressed.


