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SpeER vs. McLavenniNy ET AL

Where plaintiff declares on a special contract a material variance between the
proof and the allegations descriptive of the contract will be fatal.

The plaintiffs agreed to have their boat at a particular place, by a specified
time to transport a quantity of freight to he furnished them by defendant,
and they sued defendant for failing to furnish the freight according to con-
tract—HELD that performance of the contract on the part of the plaintiff was
the consideration of its performance on the part of defendant, and that in
order to entitle them to recover, it devolved upon them to aver and prove
performance on their part, so far as regarded having their boat equipped
and ready to receive the freight at the time and place agreed upon was con-
cerned, and an offer or readiness to transport the freight.

And where such mutual promises are the consideration which forms the basis of
the contract, even a slight misdescription will defeat the plaintiff’s recovery.

Wit of Error to Clork Circuit Court.
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Trespass on the case by Walter C. McLaughlin and John C.
MecLaughlin against John Speer, determined in the Clark circuit
court. Trial on the general issue, verdict for plaintiffs, motion
for new trial overruled, and bill of exceptions. The material
facts are stated by Mr. Justice WALRER in the opinion of this

court.

F. W. & P. TrapNaLn, for the plaintiff. The court erred in
rejecting as evidence the testimony of William Speer; he was
on the boat, heard the conversation generally between the par-
ties, and it sufﬁeienﬂy appears that they were the same conver-
sations of which evidence had been given. The testimony of
Susannah Speer and Davidson ought also to have been permit-
ted to go to the jury, at least in mitigation of damages: for in
an action sounding in damages, all the facts and circumstances
which may throw light on the transaction should be submitted
to the jury. {1 Sterk. Ev. 17, 39, 40. 2 Stark. Ev. 381.) No-
thing is inadmissible which is material to the issue. (2 Blk. 1164.)
Evidence to be excluded should be clearly irrelevant. Shannon
vs. Renny, 1 Marsh. 3. French vs. Frazier, 7 J. J. Marsh. 432. 8
ll. & John. 248.

The plaintiffs were bound to show that they were at the place
ready and willing to receive the freight; and they forfeited all
right to damages by hiring out their boat.

WargINg & CURRAN, contra.

Mr. Justice WALKER delivered the opinion of the Court.

This suit is brought on a special contract to transport a quan-
tity of freight from the mouth of the Little Missouri river to
Stewart and Gentry’s landing, and the breach alleged is, that
defendant failed to furnish the freight according to contract.

As there is no common count the plaintiffs must recover (if at
all) upon their special contract alieged and a material variance

between the proof and the allegation descriptive of the contract
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will be fatal. 1 Chitty Pl 305. 6 Mon. 609. Gregory vs. Mack,
3 Hill Rep. 380.

The performance of the contract on the part of the plaintiffs
was the consideration for its performance on the part of the de-
fendant. Therefore, in order to entitle the plaintiffs to recover,
it devolved upon them to aver and prove performance on their
part, so far as regarded having their boat equipped and ready
to receive the freight at the time and place agreed upon was
~ concerned and an offer or readiness to transport the freight. (1
Chitty Pl 297. Tucker vs. Wood, 12 John. Rep. 190. Klep vs.
Goodrich, id. 397. Gould vs. Banks, 8 Wend. 562.) And where
(as in this case) such mutual promises are the consideration
which forms the basis of the contract, even a slight misdeserip-
tion will defeat the plaintiffs’ recovery. Chitty Pl 29. Robin-
son vs. Lynch, 18 John. E. 455.

The only difference between the contracts as set forth in the
two counts, is, that in the first no time is fixed for the perform-
ance of the contract, whilst in the second it is stated that plain-
tiffs agreed to descend the Missouri river with their boat to the
mouth, and be there in readiness when the defendant should re-
turn from New Orleans with his freight. The evidence falls
short in sustaining the allegations in several important particu-
lars. The plaintiffs aver that the contract was made in March,
1846. There is no proof showing when it was made. The pre-
cise time ordinarily would not be important, but it becomes so
from the fact that no time is stated for its performance. The
witness stated the time when he heard defendant speak of the
agreement with plaintiffs: he says the conversation took place
in the spring of the year 1846. From other evidence as to when
the boat went down and when the defendant returned from New
Orleans, we may well presume that witness heard the conversa-
tion about the first of April. But this furnishes no evidence as
to the time when the contract was made. Therefore when the’
plaintiffs aver that they did perform their contraect by going to
the point of shipment agreed upon within a reasonable time af-

ter making the contract and were there ready to receive the
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freight and gave notice of the fact to the defendant, yvet without
proof of the time when the contract was made, it is impossible
to say whether their performance was in a reasonable time or
not. There is also another fatal defect in the proof. It is not
proven that defendant had notice of the performance of the con-
dition precedent on the part of the plaintiffs, and as there was
no definite time alleged the plaintiffs were bound to give the defend-
ant notice.

In the second count it is averred that the plaintiffs agreed to be
ready at the mouth of the river with their boat on the defend-
ant’s return from New Orleans with his goods. In order to en-
title the plaintiffs to recover, it devolved upon them to prove
this allegation, but so far from doing so, the proof is that plain-
tiftfs took their boat to the mouth of the river about the 17th or
20th of April and after a day or two rented it to a third person
and returned, and it was somc days after this that defendant
arrived from New Orleans with his freight. The plaintiff's from
the nature of their agreement were bound to do the first act.
That was to show that at the time and place agreed upon they
were there with their boat ready and in condition to receive de-
fendant’s freight. Then and not until then it devolved upon the
defendant to furnish the freight to be shipped by them according
to contract, or pay them damages for such failure. These are
not mere questions of weight of evidenee, and therefore do mot
fall within the rule so often recognized by this court, that we
will not set aside the verdict of a jury upon the ground that
they have decided against the weight of evidence, unless in ex-
treme cases, where they have clearly erred. But in this instance
there is a total lack of evidence to sustain a material allegation,
without proof of which the plaintiffs were not entitled to recover.

The court, in our opinion, erred in refusing to permit the wit-
ness William Speer, to depose with regard to the eonversation
deposed to by the first witness on the boat. They were identi-
fied by time, place and the persons present with sufficient cer-
tainty to permit the witness to depose with regard to them.

The deposition of Susan Speer was properly rejected. There
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was. no proof that the ccmmunication made by the wife as ha-
ving come from her husband (the defendant) did in fact come
from him. For aught that plaintiffs knew there might in truth
have been no communication from defendant, but then if proven
to have been from him, it is very questionable whether the de-
fendant had a right to rescind the contract or even thereby miti-
gate the damages for a failure on his part to furnish the goods
to be freighted.

The ecircuit court evidently erred in refusing to set aside the
verdict and grant to the defendant a new trial. ILet the judgment
be reversed and the case be remanded to be proceeded in aécording

to law.




