
586	 DENSON VS. THURMOND. 	 [11 

DENSON 'VS. THURMOND. 

A. agreed with B. to deliver some cotton at the gin of C. to be ginned, and 
then taken by B. and sold, and the proceeds applied to the payment of a 
debt which A. owed B., some other debts which A. was owing, and the 
balance, if any remained, to be paid over by B. to A. After the cotton 
was delivered at the gin of C., A. gave notice to C. not to let B. have the 
cotton, but C. notwithstanding delivered it to B. and A. brought an action 
against C. for the cotton—T-TELD, That B. had a power to take, and sell the 
cotton, coupled with an interest, irrevocable by A. and that A. could not 
therefore maintain an action against C. for delivering it to him. 

Appeal from ihe Ashley Circuit Court. 

This was an action of trespass on the case brought by Thos. 
J. Thurmond against Isaac Denson, in the Ashley circuit court, 
and determined before the Hon. JOSIAH GOULD, judge, at the April 
term 1850. 

The declaration charges that Thurmond delivered to Denson, 
who was a common ginner, a lot of cotton to be ginned, for re-
ward, and the ginned cotton to be re-delivered to him : that Den-
son never re-delivered the cotton -&c. Also a count in trover for the 

value of the cotton.
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The case was tried on the general issue, and verdict for the 
plaintiff Thurmond, for the value of the cotton. Denson moved 
for a new trial, which was refused, and he took a bill of excep-
tions setting out the evidence &c. 

The substance of the evidence, and the instructions to the 
jury moved by Denson, and refused by the court, are stated in 
the opinion of this court. The instructions given by the court 
below to the jury are as follows : 

"1st. That in order to entitle the plaintiff to recover, he must 
prove that the property in the cotton sued for was in him at the 
time of suing. 

2d. That if the jury believed from the evidence that plaintiff 
sold and delivered said cotton to Derton then they should find 
for defendant. 

3d. That if the jury believe from the evidence that although 
there may have been no absolute sale of the cotton to Derton, yet 
if there was such a transfer of it to Derton as vested in him the 
right to the control and disposal of the cotton, then they should 
find for the defendant. 

4th. That if the jury believe from the evidence that defendant 
received the cotton of, or . for Derton, and he believed, and had 
good reason to believe, that Derton had the right to -dispose of it, 
then they should find for defendant." 

Denson appealed. 

PIKE & CUMMINS, for the appellant. The delivery of the cotton at 
the gin, under the agreement with Derton was a delivery to 
Derton and vested the property ° in him—nothing remaining to 
be done by Thurmond. (Long on Sales, 266 to 282.) The trans-
action amounted to a sale or transfer of the property for the 
payment of debts—in effect a mortgage with power of immedi-
ate sale—and the title vested in Derton. Story on Bail. sec. 287, 

286 et seq. 300, 303, 308. 
After the delivery under the agreement Thurmond could not 

revoke the authority given to Derton or change the contract. 
Walsh vs. Whitcomb, 2 Esp. 565. Wheeler vs. Slocomb, 16 Pick.
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52. Hunt vs. Rous»zanier, ad., 8 Wheat. 174. Hodgson vs. An-
derson, 3 B. ct C. 842. 10 B. d; C. 731. Hammond vs. Allen, 
2 Sumn. 387. Story on Agency, sec. 477, 476. Martin vs. Naylor, 
1 Hill (X. Y.) Rep. 483. Williams vs. Everett, 14 East 597. 

The agency of Derton was confirmed by Thurmond in recei-
ving the balance of the proceeds of the cotton and not repudia-
ting the transaction. Lyon vs. Tams & Co., ante. Story on Ag. 
sec. 250, 242. 

The instructions given by the court were clearly wrong, and 
those asked by the defendant should have been given. 

S. H. HEMPSTEAD, contra, contended, that Denson as bailee 
was responsible to Thurmond, because there was no such de-
1 ivery of the cotton to Derton as changed the right of property, 
and gave him control over it before the authority to apply it to 
debts was revoked. Whether there was a delivery and accep-
tance was a question of fact for the jury. (13 Johns. 294 ; 6 Cow. 
250.) And they have . found against it and the verdict will not 
be disturbed on the mere weight of evidence. (2 . Ark. 364; 2 
lEng. 174; 5 Eng. 140.) The cotton was to be hauled, ginned, 
weighed, baled, the quantity and price to be ascertained and it 
was to be shipped and sold for the benefit of Thurmond. The 
rule is that where something remains to be done as between 
vendor and vendee or to ascertain quantity or price there is no 
delivery. (Long on Sales 153; 6 Cowen 250 ; 15 Johns. 349 ; 6 
East 614 ; 11 East 210 ; 7 Wend. 404 ; 7 Cowen 86.) And that 
doctrine was held by this court in Fagan vs. Faulkner, 5 Ark. 
164. Until delivery there is a lam penitentiae. 7 Cowen 87. 

The instructions asked by Denson were complicated and cal-
culated to mislead, and were properly denied; and the instruc-
tions given cover the whole law of the case and presented it 
fairly to the jury ; and where that has been done a new trial 
will not be granted. 1 Eng. 162 ; 1 Blackf. 369 ; 1 B. Mon. 45 ; 
6 Mon. 52; 6 Dana 212; 4 B. Mon. 386; 21 Wend. 359; 1 
Greenl. 177 ; 4 Humph. 218 ; 15 Conn. 359.
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Mr. Chief Justice JOHNSON delivered the opinion of the court. 
The case, as presented by the testimony, does not give the 

least pretence or color to the notion of an absolute sale of the 
cotton from the appellee to Derton. But on the contrary it is 
quite manifest that nothing more was intended by the contract-
ing parties than that Derton should take the cotton, have it gin-
ned and shipped to New Orleans, and that he should there sell 
it, and apply the proceeds to the satisfaction of his own debt, 
and also some others owed by Thurmond and then to account 
to him for the residue in case that any should remain after such 
payments. The cotton was to be delivered at the gin of the'ap-
pellant and after such delivery Derton was to take charge of it, 
ship and sell it and to apply the proceeds in the manner already 
indicated. The appellee delivered the cotton at the gin in ac-
cordance with the contract, but before it was removed by Der-
ton, he notified the appellant that the cotton was his and warned 
him not to let Derton or any one else take it away. The ap-
pellant and after such delivery Derton was to take charge of it, 
take the cotton from the gin. 

The question now to be determined is whether the appellant 
by thus disregarding the appellee's order and permitting Derton 
to take the cotton, has subjected himself to an action for dama-
ges. 

In order to arrive at a correct conclusion it will become ne-
cessary to enquire into the legal character of the contract. Was 
it a mere naked power to ship and sell the cotton a nd account 
for the proceeds, or was it a power coupled with an interest? 
If it belongs to the former class, the general rule is that the prin-
cipal may revoke the authority of his agent at his mere pleasure. 
r_17his general rule, however, is open to some exceptions. But 
where an authority or power is coupled with an interest, or 
where it is given 'for a valuable consideration, or where it is a 
part of a security, there unless there is an express stipulation 
that it shall be revocable, it is from its own nature and charac-
ter in contemplation of law irrevocable, whether expressed to 
be so on the face of the instrument conferring the authority or
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not. Thus, for example, if a power of attorney to levy a fine is 
executed as a part of a security to a : creditor, the power is irre-
vocable. So, if a letter of attorney to sell a ship is taken as a 
security upon a loan of money, it is irrevocable. So, if a prin-
cipal assigns all his effects for the benefit of his creditors and gives 
him a power of attorney to collect and receive all debts and 
outstanding claims, the power is irrevocable. So, if a power of 
attorney to sell lands is given to a creditor to pay his debts out 
of the proceeds of the sale, the power is irrevocable. So, a re-
mittance to an agent of money or goods to be delivered to a 
creditor in discharge of his debt, is irrevocable after the creditor 
has assented thereto and signified his assent to the agent. The 
ground of this doctrine is, that a party shall not be at liberty to 
violate Ins own solemn engagement, or to vacate his own secu-
rity by his own wrongf ul act : for that would be to enable him 
to perpetrate a fraud on innocent persons, who had placed im-
plicit confidence in him, which would •be against the clearest 
principles of justice and equity. See Story's C. on Agency, page 

496 and the cases there cited. 
The case of Wheeler vs. Slocumb, 16 Pick. 52 et seq., is strongly 

in point. The facts in that case were that a man by the name 
of Bigelow was indebted to another by the name of Farmer, in 
the sum of one hundred dollars for money lent, that upon his 
demanding payment of his debt Bigelow produced a note for the 
sum of .one hundred and fifty dollars, executed by himself as prin-
cipal and by the defendant as security, jointly and severally, and 
payable to the Blockstone Bank, and requested Farmer to get it 
discounted, that he took the note, but before it was discounted, 
Bigelow absconded, leaving debts unpaid, and that immediately 
the defendant sent a messenger to the Bank to inquire if the 
note had been discounted and to request that it might not be, that 
the messenger was informed by the cashier that the note had 
not been discounted and that under the circumstances it would 
not be discounted, that subsequently the note was discounted 
and handed to Farmer and that the note then in suit was by 
agreement given in discharge thereof. At the trial, before SnAw,
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C. J., the defence was that the note sued upon was given with-
out consideration. Upon these facts the judge was of opinion 
that Bigelow had a right to deposit the note with Farmer with 
a power to get it discounted, for a valuable consideration; that 
Farmer having received it with this a uthority as collateral se-
curity, to the extent of his own debt, had it for value ; that al-
though it was not payable to himself yet that he held under a 
power coupled with an interest, which the defendant could not 
revoke by notice to the bank ; that when discounted it was a 
binding contract on the defendant, at least to the extent of Far-
mer's interest therein, and therefore that the 'giving it up was 
a good consideration for the note in suit. The supreme court, 
in delivering its opinion, by WILDE, J. said "Upon the facts re-
ported we cannot doubt that the instructions to the jury were 
perfectly correct and that the plaintiff is well entitled to judg-
ment. The note sued was given for another note of hand which 
Farmer held payable to the President and Directors of the Block-
stone Bank, in which he had an interest, and ;inch . he had a 
right to get discounted at the bank for his own 'benefit. This 
note was given on a good consideration; for it was given to se-
cure his debt, and in consequence he forbore to sue Bigelow, 
although he did not at the time of receiving the note promise so 
to do. Farmer being thus in possession of the note coupled with 
an interest and authority to get it discounted, the defendant had 
no right to interpose and revoke the authority." 

The case at bar is as strong in all of its features as the one 
just referred to. In that case the agent had a mere note, which 
could not possibly be of any avail to him until it should be ac-
cepted and discoimted by the bank, whereas in this he had the 
possession of property which would with absolute certainty 
command the money so soon as he should • get it into the mar-
ket. We entertain no doubt therefore that the moment the cot-
ton in question reached the gin of the appellant in pursuance of 
the contract between the appellee and Derton, it came into the 
possession of Derton, and that, it having been deposited with 
him as collateral security for his debt, coupled with an interest
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and an authority to dispose of it and to apply the proceeds as 
far as necessary to the payment of his own debt, the appellee 
had no right to interpose and revoke the authority. Under this 
view of the law as applicable to the contract entered into be-
tween Derton and , the appellee, we are satisfied that the appel-
lant was entirely justifiable in permitting Derton to take off the 
cotton, and that consequently he cannot be amenable to the appellee 
for so doing. 

After the testimony was closed, Denson the defendant below 
and appellant in this court, moved certain instructions, all of 
which were refused and others substituted by the court. The 
first instruction moved by the appellant was, "That if the jury 
believed from the evidence that the • cotton in controversy was 
to be, and was delivered at Denson's gin by Thurmond and that 
the agreement between Derton and Thurmond was that Derton 
should there receive the property as a pledge and security for 
debts, and take and ship it to New Orleans and pay proceeds 
upon specified debts, and the cotton was delivered at the gin and 
received by Denson and was delivered to and shipped by Der-
ton, the plaintiff was not entitled to recover said property or its 
value from Denson, but that if Derton had not properly applied 
the proceeds or had misconducted himself in the matter he was 
liable to Thurmond." The first branch of this instruction was 
strictly applicable to the case as made by the testimony, and 
was sound in point of law, but the latter was outside of the com-
pass of the case, as it raised the question of the liability of a 
stranger and the court was consequently authorized to reject it 
altogether. The second is, "That a sending property to a 
particular place for another by agreement and a delivery to a 

third party to act as the bailee of the purchaser, is a delivery 
in law sufficient to protect a trade where a delivery is essential." 
This instruction was fully warranted by the evidence, and being 
in strict accordance with legal principles, it should have been 
given in charg;re to the jury. The third was, "That the delivery 
of personal property by a debtor to a creditor with authority 
and by an agreement to sell the same and pay the debt or debts
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is a transfer of the property which cannot be rescinded or 
annulled without the assent of both parties, and the debtor has 
no right to sue the creditor, who acts bona fide, for •the property, 
nor can he sue the debtor 's bailee under the same circumstances 
so long as the objects of the transfer are not accomplished, nor 
can he sue either if the objects of the transfer have been hon-
estly carried out." This was properly rejected for the same rea-
son as that assigned against the first. 

The fourth was, " That a subsequent confirmation or an as-
sent to any sale or disposition of personal property by the for-
mer owner is the same in effect as if he had originally given au-
thority for such sale or disposition." This instruction is good 
in point of law and as there was some evidence tending to prove 
a subsequent ratification it ought to have been given. And the 
fifth and last was, " That a power coupled with an interest in 
the property or right to dispose of it to pay debts to himself, can-
not be revoked without the assent of the agent." The doctrine 
asserted by this instruction has already been recognized and as such 
it ought to have been given in charge. 

But it is urged here that although the court may have erred 
in refusing some of the instructions asked by the defendant be-
low, yet he has no cause of complaint as those given in their 
stead are substantially the same. 'Phis is not true in fact. 
There is nothing in the instructions substituted by the court that 
comes up to the principle asserted by the second one offered by 
the defendant. True it is that the second one given asserts the 
general doctrine that a sale and delivery of personal property 
vests the title in the purchaser, yet the defendant had the right, 
under the circumstances of this case, to have the jury informed as 
to what would constitute a delivery. 

We are clear that the judgment of the court below is errone-
ous and ought to be reversed. The judgment of the circuit court 
of Ashley county herein rendered, for errors aforesaid is there-
fore reversed, annulled and set aside and the cause remanded with. 
instructions to be proceeded in according to law and not inconsis-
tent with this opinion.
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