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MODGLIN AND WIFE VS. SLAY. 

Where a party is ruled to file a bond for costs on or before the first day of the 
next term of the court, he has the whole of the day named to comply with 
the order, and the bond delivered to tbe clerk at 10 o 'clock at night is in 
time. 

HELD that under the circumstances disclosed by the record, the delivery of 
the bond to the clerk at his boarding house, at the hour above named, who 
then marked it filed, and took it to the court house on the next morning, 
was a compliance with the order of court as to time. 

The plaintiffs, Modglin and wife, were ordered to file a bond for costs—they 
filed one conditioned for the payment of costs in a cause wherein Modglin 
was plaintiff, &c., omitting the name of his wife—bond held insufficient for 
nnsdescription of the action. 

Where plaintiff fails to file a sufficient bond within the time fixed by the order 
of court, the refusal of the court to allow him to file a bond after that time 
is not subject to review 'by this court, being a matter resting in the sound 
discretion of the court below. See Town vs. Evans, ante. 

Writ of Error to Searcy Circuit Court. 

Action of trespass on the case by Eli Modglin and wife Mis-
souri Modglin against Nathan Slay, for scandalous words spo-
ken by defendant against Mrs. Modglin. At the return term, April, 
1849, on motion and affidavit of defendant, plaintiffs were ruled 
to file a bond for costs on or before the first day of next term, 
or the cause to be dismissed. On the second day of the next 
term, defendant moved the court to dismiss the case because no 
sufficient bond for costs had been filed in pursuance of the order. 
The court sustained the motion, and plaintiffs excepted, and set 
out the facts, which appear in the opinion of this court. 

CONWAY B., for plaintiffs. 

BYERS & PATTERSON, contra.
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Mr. Justice SCOTT delivered the opinion of the Court. 
In compliance with the order of court made at the preceding 

term to file a bond for costs on or before the first day of the 
then next term, the second bill of exceptions shows that the 
plaintiff on the first day of the last mentioned terni at about ten 
o'clock at night delivered to the clerk at his (the clerk's board-
ing house, which was near half a mile from the clerk's office, a 
bond for cost, and that the clerk at that time and place endorsed 
the same as filed, but did not in fact take the bond so endorsed into 
the clerk's office until the next morning. 

The plaintiff certainly had the whole of this day for the filing, 
and therefore the lateness of the hour is not at all material : so 
far as this is concerned a still later hour would have been in 
good time. If the bill of exceptions had distinctly shown that 
on account of the absence of the clerk and his deputies from the 
clerk's office it was impracticable to deliver the bond to that 
officer in his office, the delivery to him at his boarding house 
and his acceptance of it there would seem to be altogether suffi-
cient. All that the plaintiff could do to comply with the order 
of the court was to deliver a sufficient bond within the time al-
lowed him, •o the clerk at his office, and if no clerk or deputy 
was at the office, then to the clerk or deputy who might be in 
the active discharge of the duties of the office wherever he might 
be found. All duty connected with the filing beyond the mere 
delivery of the paper to the proper custodian . within the time 
and at or as near the proper place as may be practicable, is 
clearly upon the custodian for whose negligence the plaintiff is not 
bound. 

From the various facts shown in the record—such as, that the 
court was in session, that the clerk was within less than half a 
mile of his office at his boarding house, that the clerk did not 
refuse the tender of the bond there made to him, but received it 
and at that time and place marked it filed as of that day, al-
though it was about ten o'clock at night and that he took the 
bond to his office the next morning—it seems fully enough to 
appear that the clerk on the day of the supposed filing was in
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the active discharge of the duties of his office, and that, at that 
hour, it was impracticable to deposit the paper in the clerk's 
office with the clerk or any person authorized to receive it offi-
cially, and consequently that the filing, so far as the plaintiff was 
concerned, was a good one. Because, although the plaintiff had 
not manifested diligence, he had acted before the time that was 
allowed him had expired, and at that late hour of his time had 
done all that it was practicable for him to do, and had, in doing 
so, done no act to render it impracticable for the clerk to per-
form, in the time allowed the plaintiff, the duty that was incum-
bent on him as clerk in relation to the filing, and which, by re-
ceiving the paper, he had taken upon himself in his official ca-
pacity. 

Under the facts as to the filing, as they appear in the record, 
the case is in no respect different in principle from a case where 
at mid-day the plaintiff might have delivered the bond . to the 
clerk between the clerk's office and the court house and the clerk 
had received the paper thus tendered to his official custody. 
And such a delivery as this could not be extra official, unless it 
be true that the clerk's official identity is to be found only in his 
office or in court, which^ will not be pretended. And besides all 
this, such tardiness on the part of the plaintiff could not by pos-
sibility affect the rights of the defendant because his right in the 
premises did not begin until the next day. Then and not be-
fore he might have tested the sufficiency of the bond unless the 
bond had been filed previously to the first day of the court ; and 
even in the latter case he would not do so until after the expira-
tion of the time unless he desired to give the plaintiff an oppor-
tunity to supply deficiencies. 

But although the bond for costs in this case was filed in time, 
the bond itself is wholly insufficient because it is conditioned for 
the payment of costs in a case wherein "Eli Modglin is plain-
tiff and Nathan Slay is defendant," which did not describe the 
case at bar, which was an action wherein "Eli Modglin and 
Missouri Modglin his wife" were plaintiffs and Nathan Slay de-
fendant. This bond is set out in /we verba in the first bill of ex-
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ceptions and is therefore a part of the record. There is also, 
another bond copied in the transcript as executed by Eli Modg-
fin and Lemuel Halstead, which is not only deficient in this re-
spect, but also deficient in providing only for the security of the 
costs that "may accrue" : but this bond was not made a part 
of the record by bill of exceptions, and is therefore out of the 
case. There was no error therefore in the judgment of the court 
dismissing the case, the bond filed having misdescribed the action. 

Nor was there any error in the judgment growing out of the 
fact shown in the second bill of exceptions that after the expira-
tion of the time and before the final action upon the motion to 
dismiss that the plaintiff "asked leave and offered to amend 
said bond in any particular it might be deemed defective or to 
execute such new bond as the court might require." Because 
even if the plaintiff had gone further and had actually tendered 
a good and sufficient bond instead of making a simple offer to 
do so, we would not control the discretion of the circuit court 
in refusing to permit it to be filed, although that court might 
regularly, for the advancement of justice, have permitted it in the 
exercise of sound discretion. Because the plaintiff by his failure 
to comply with the previous rule had lost all right in the premi-
ses and any further indulgence was solely in the sound discretion 
of the court below which we will not interfere with in matters 
of practice like this unless in peculiar cases of palpable injustice. 
(State vs. Jennings, use of Bettison, 5 Eng. 442.) And so this 
point was expressly ruled in the case of Town vs. Evans, ante 9, 

where a good and sufficient bond was actually tendered after the 
expiration of the time and before final action upon the motion 
to dismiss. 

The judgment must therefore be affirmed. 
A petition for reconsideration in this case was filed and over-

ruled.


