ARK.] BOURLAND ws. SKIMNEE. . 671

BourLAND 7's. SKIMNEE.

A new trial should not be granted on the ground of the discovery of new evi-
dence, unless it appear that the evidence is material, is not eumulative, and
that the party has used due diligence in the preparation of his case.

The party seeking a new trial on such ground must state what the newly dis-
covered evidence is, and what diligence he has used in the preparation of his
case, that the court may be enabled to judge whether the evidence is cumu-
lative, and the diligence sufficient; and an affidavit in broad terms that the
evidence discovered is mnot cumulative, and that the party has used due
diligence, &ec., is not sufficient.

An affidavit that ‘‘the evidence has been discovered since the trial,’’ without
stating by whom is insufficient, as it does not preclude the conclusion that
the evidence was known to the party or his attorney hefore,

The affidavit should also state the probability of procuring the evidence newly
discovered, in proper time.

Appeal from the Crawford Circuit Court.

Uel Skimnee brought an action of replevin against Alne Bour-
land for the unlawful detention of a bay horse, to the February
term, 1850, of the Crawford circuit court. At the return term
defendant pleaded property in himself, to which there was a
replication and issne; and at a special adjourned term of the
court held in May following, the case was submitted to the court
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sitting as a jury, Hon. W. W. Froyp, judge, presiding. The
evidence introduced was as follows:

Jackson King, witness for the plaintiff, testified that he was
acqﬁainted with a certain bay pony which had been shown to
him by Vandever, plaintiff’s attorney; that he thought it to be
Skee-nay, and used by him as his property. That Ool-Skee-nay
resided about four miles from Fort Smith, in the Cherokee Na-
tion; witness had seen him ploughing and riding said pony. The
last time he saw the pony in his possession was about a year and
a half before the trial. That Qol-Skee-nay was, in the Cherokee
Nation, called an English Fool. Witness might be mistaken in
the identity of the pony, but thought not. The pony was a dark
bay, with some white in its face, and with a mark apparently made
with some sharp instrument in the hind part of the hoof of one
of his hind feet. '

Plaintiff proved by another witness that he had seen the pony
spoken of by witness King in the possession of Ool-Skee-nay,
and that he exercised acts of ownership over it-—ploughed and
rode it. The last time he saw it in the possession of Ool-Skee-nay
was about a year and a half before the trial. Witness did not
know how Qol-Skee-nay spelled his name.

Another witness for plaintiff testified to the same facts.

Plaintiff’s attorney, Vandever, testified that the pony spoken
of by the other witnesses was the same that he had ecaused to
be replevined for Uel Skimnee in this case. That he had deman-
ded the pony of defendant before suit.

Epler, a witness for defendant, stated that he purchased the
pony in controversy in February (then) last of one Boots. lle
did not know where Boots was. 1le thought Boots purchased the
pony of an Indian. Pony had no white in his face—was a dark
bay, and was the same pony afterwards purchased by Tramell.

Tramell testified that he owned the pony in controversy in
the previous summer, sold him to Dr. Bailey, and he afterwards

came to the hands of defendant.
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The court found the issue in favor of plaintiff, and rendered
judgment accordingly. Defendant moved for a new trial on the
ground of newly discovered evidence of importance, and in sup-
port of the motion filed the affidavit of his attorney, as follows:

‘““That the evidence of II. M. Dunlap and William Boots has
been discovered since the trial of this cause: that the defendant
expects to prove by said witnesses that the plaintiff sold the said
property in controversy in this suit previous to the commence-
ment thereof to said II. M. Dunlap: that defendant derives title
from said Dunlap. That defendant has used due diligence in
preparing his case for trial. That the evidence newly discovered
is sufficient to have proved the issue in favor of the defendant
if the same had been adduced on the trial; that it is not cumu-
lative of that formerly relied on; and that it will tend to prove
material facts which were not put directly in issue on the trial.”’

The court overruled the motion, and defendant excepted.

S. F. Crark, for the appellant.

Mr. Justice Scorr delivered the opinion of the Court.

This was an application for a new trial upon the ground of
the discovery of new evidence since the trial.

There is nothing, perhaps, touching the power of granting
new trials which more requires that its exercise should be left
in the discretion of the court where the trial is had, than appli-
cations based upon this ground. To refuse a new trial when
the party has really discovered new testimony of a conclusive
character, such as a receipt, or a release, would be against rea-
son and authority, but to allow it because he has found out
other witnesses who would go to strengthen those produced on
the trial or those who might have been had at the trial by the
exercise of due diligence, to establish other independent material
facts, would in many cases lead to very great abuses. But as
no precise line can be drawn, however much the various settled
rules on this subject may approximate to such a line, much

must of necessity be left to the discretion of the court before
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whom the trial is had, which should always take care that ver-
dicts obtained by fraud or surprise shall not be enforced on the
one hand, nor new trials obtained by trick or frivolous pretexts
on the other.

No legal doctrine is involved in the case before us that has
not heretofore been settled in the several previous decisions of

this court touching this subject

none of which we see any rea-
son to disturb—and we have but to examine this case in the light
of these decisions. Burris vs. Wise und others, 2 Ark. 33. Bal-
lard vs. Noaks, ib. 45. Robins vs. Fowler, ib. 133. Olmstead vs.
Hill, ib. 346. Bourden vs. Mason, 5 Ark. 256. Brown vs. Stacy,
ib. 403. Collins vs. McPeak, 5 Eng. 557.

1. No facts or circumstances whatever are presented that show
that the applicant exercised due diligence in preparing his case
for trial. It is true, as to this, that his counsel swears in gross
to ‘“‘due diligence;’’ but this is not sufficient. Due diligence is
not pﬁrely a matter of fact; and although this imperfect manner
of sustaining this point of the motion might be satisfactory to
the court below, if otherwise cognizant of what the party had done
in the preparation of his ease for trial, it cannot be available here
where nothing de hors the record ean be known to us and where
at every step we presume in favor of the court below.

2. Although the motion is upon the ground that since the
trial the defendant has discovered new testimony the affidavit in
support of this point is simply that ‘‘the evidence has been dis-
covered since the trial;’’ but by whom this discovery has been
made does not appear. All that is sworn to on this point may
be true; and nevertheless the testimony may have been within
the knowledeoe both of the defendant and his counsel long hefore.
Nor is it altogether improbable but that it may have been in
fact within the knowledge of the defendant himself, or, at the
very least, might have been by the exercise of only ordinary
dilience, because his first witness testified as to ‘‘one Boots’’
in connection with the ownership and as one of the previous

alleged owners of the pony in controversy, who, it is not im-
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probable, is the same William Boots whose testimony is alleged to
have been newly discovered.

3. Nor is it be any means clearly shown either by facts or
cireumstances in connection with the testimony saved by the bill
of exceptions that the newly discovered testimony was not cumu-
lative, because the defendant by his testimony on the trial had
traced the pony in controversy to ‘‘an Indian’’ who had sold it tc
‘‘one Boots,”” and for any thing to the contrary the plaintiff below
may have been that Indian. It is true that it is stated in the
affidavit in round terms that this new testimony was ‘‘not cumu-
lative,”” but this mode of supporting that point is obnoxious to the
same objection taken against the maner of showing ‘‘due diligence.”’

4. Nor is any thing whatever shown as to the probability of
the defendant’s being ever able to produce the alleged new tes-
timony in court. All that appears on the record in this connee-
tion is, that one of the defendant’s witnesses swore ‘‘he did not
know where Boots was.”” For aught that appears to the con-
trary the court may have had reason to be satisfied that the
witness could never be found.

There is no error in the record: let the judgment be affirmed.




